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BRIEF OF APPELLANTS 

These are appeals from judgments of conviction up¬ 
on charges of violating Section 865, D. C. Code, (gamb¬ 
ling statute.) 


Inasmuch as the questions of law involved in these 
two cases are the same, and the matters of fact are al¬ 
most identical, they have been consolidated for the 
purposes of briefing and of argument. The basis of 
the appeal is that prejudicial evidence was improperly 
admitted by the trial Court, (Mr. Justice Adkins). 

Carroll Peyton Nuckols, one of the appellants in Case 
No. 7081, is now deceased, and Lawrence Francis Pi- 
sani, another of the appellants in Case No. 7081, has 
withdrawn his appeal. 

Statement of the Case 

On March 10, 1937, two papers purporting to be 

search warrants were issued bv the United States Com- 

• 

missioner for the District of Columbia; one directed 
to premises 1230 Fourteenth Street, N. W., and the 
other directed to premises 922 Ninth Street, N. W. The 
search warrants are identical in their terms, except 
for the description of the persons and the premises. 
After the search warrants were executed, and as a 
result of the evidence seized under them, two indict¬ 
ments were returned, naming the defendants herein, 
and charging them, in two groups, with violation of 
the local gambling statute, (Sec. 865, D. C. Code.) The 
indictments differ only in that each names a different 
group of defendants. Each contains two counts, the 
first charging the defendants with setting up a gaming 
table, the second charging them with maintaining a 
place for the purpose of gambling, these being the two 
offenses described in Section 865, D. C. Code. The 
evidence introduced at the trials in support of the 
charges was procured as a result of the seizures made 
under the search warrants above mentioned. 


Prior to the trial of these causes, motions were duly 
filed to quash the search warrants and to suppress the 
evidence so seized. These motions, by stipulation, were 
not acted upon by the Court until the trial of the 
cases, at which time, after taking evidence, the Court 
overruled each motion, to which ruling, and to the 
admission of the questioned evidence, the defendants 
took due exception. The grounds urged before the 
lower court in support of these motions are the same 
grounds now relied upon before this Court. 

The authority under which these warrants issued is 
Title 11, of the Act of June 15, 1917, Section 2, Sub¬ 
section 2, this being a provision of the Espionage Act, 
kept alive by later legislation, and finally incorporated 
into the U. S. Code as Title 18, Sec. 611. 

Briefly summarized, the position of the appellants is 
as follows: 


(I) That the United States Commissioner for the 
District of Columbia was without power to issue 
search warrants under the authoritv of Title 11 of 
the Act of June 15, 1917, Section 2, Subsection 2, for 
violation of the Code of Law for the District of Co¬ 
lumbia. 

(II) Assuming that the Commissioner was au¬ 
thorized to issue such a warrant, it is contended on 
behalf of the appellants that the warrants never¬ 
theless were not lawfully issued. 

(III) That the affidavits in support of the war¬ 
rants did not set forth facts showing sufficient prob¬ 
able cause for the issuance of warrants. 

(IV) That the warrants did not properly and le¬ 
gally describe the property to be seized and the 
premises to be searched. 
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(V) That the warrants were not executed in ac¬ 
cordance with law. \ 

It is believed toTjeTconceded that if anv of these 

•> 

points is well taken, prejudicial error was committed 
in the Court below. 


ARGUMENT 

It is the purpose of this brief to take up the fore¬ 
going contentions in order. 

I 

THE UNITED STATES COMMISSIONER FOR 
THE DISTRICT OF COLUMBIA HAS NO POWER 
TO ISSUE SEARCH WARRANTS DIRECTING 
SEARCH FOR AND SEIZURE OF EVIDENCE OF 
VIOLATIONS OF THE DISTRICT OF COLUMBIA 
CODE. HIS AUTHORITY IS LIMITED TO VIO¬ 
LATIONS OF THE FEDERAL PENAL CODE. 

This question, so far as counsel are aware, has never 

been raised before, for reasons which will be discussed 

later, and there are no authorities directly on the 

point. By analogy it is believed that the proposition 

can be satisfactorilv demonstrated. The reasons whv 

* • 

the question has not heretofore been raised would seem 
to be that the point could only arise in the District of 
Columbia. Because of the peculiar history of the 
search and seizure provisions of the Espionage Act as 
administered in the District, attention has never been 
focused upon the invalidity of such warrants. It is 
well known that the Espionage Act was repealed after 
the World War, and the section hero discussed would 
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have been repealed with it, except that in the National 
Prohibition Act it was expressly kept alive and effec¬ 
tive, and was thereafter incorporated into the: United 
States Code is Section 612, Title 18. During the en¬ 
forcement of the Prohibition Act in the District appli¬ 
cations to the United States Commissioner for search 
warrants for violations thereof became numerous and 
as such warrants grew in numbers there grew up also 
the practice, theretofore unknown, of securing war¬ 
rants from the Commissioner, not only for violations 
of the Prohibition Act, the Harrison Narcotic Act, 
and other Federal Penal Laws, but also for violations 
of the local penal laws embodied in the D. C. Code. 
The transition was gradual and insidious, until at the 
present time practically all search and seizure war¬ 
rants issued in the District of Columbia originate in 
the office of the United States Commissioner, and this 
despite the fact that there existed a special section of 
the D. C. Code, local in its application, and contrived, 
designed and intended to govern search warrants for 
violations of the local Code. Prior to the transition 
above referred to, search warrants for gambling de¬ 
vices and for evidence of gaming had been issued un¬ 
der this latter section :—Section 911, D. C. Code* (Title 
6, Sec. 357, D. C. Code, 1929). This section was ob¬ 
viously drawn to cover search warrants in cases pre¬ 
cisely like the present ones, but it gave the power to 
issue such warrants, not to the U. S. Commissioner, 
but to the Judges of the local Police and Municipal 
Courts. Thus by implication was the Commissioner de¬ 
nied the powers claimed for him in these present cases. 
(As will be seen later, Section 911 has since been 
amended in a significant manner.) 


o 



The two Sections are here inserted for purposes of 
comparison: 

D. C. Code I U. S. Code Tit. IS 


Sec. 911 Searches.— Up¬ 
on complaint, under oath, 
before the police court, or 
a justice of the peace , set¬ 
ting forth that the affiant 
believes and has good 
cause to believe that there 
are concealed in any house 
or place articles stolen, 
taken by robbers, embez¬ 
zled, or obtained bv false 
pretenses, forged or coun¬ 
terfeited coin, stamps, la¬ 
bels, bank bills or other 
instruments, or die s, 
plates, stamps, or brands 
for making the same, 
books or printed papers, 
d r a w i n g s, engravings, 
photographs, or pictures 
of an indecent or obscene 
character, or instruments 
for immoral use, or an if 
gaming table, device, or 
apparatus kept for the 
purpose of unlawful gam¬ 
ing, or ang lottery tickets 
or l oft erg policies , particu¬ 
larly describing the house 
or place to be searched, 
the things to be seized, 
substantially alleging the 
offense in relation thereto 
and describing the person 
to be seized, the said court 
or justice may issue a 


Section 611. Authority 
to issue. A search war¬ 
rant authorized bv this 
chapter may be issued by 
a judge of a United States 
district court, or by a 
judge of a State or Terri¬ 
torial court of record, or 
by a Lnifed States com¬ 
missioner for the district 
/('herein the p r o p e r t if 
sought is located. (June 
15, 1917, c. 30, Title XI, 
Sec. 1, 40 Stat. 228.) 

i Section 612. Grounds 

I 

; for issue. A search war- 
; rant may be issued under 
this chapter upon either 
: of the following grounds: 

1. When the property 

was stolen or embezzled in 

violation of a law of the 

United States: in which 

: case it mav be taken on 
• 

! the warrant from anv 

* 

I house or other place in 
1 which it is concealed, or 
! from the possession of the 
, person by whom it was 


D. C. Code 


warrant to the marshal or 
any officer of the police 
commanding him to search 
such house or place for the 
property or other things, 
and, if found, to bring the 
same, together with the 
person to be seized, before 
the police court. 

The said warrant shall 
have annexed to it or in¬ 
serted therein a copy of 
the affidavit upon which it 
is issued, and may be sub¬ 
stantially in the form fol¬ 
lowing : 

Whereas there has been 
filed before ... an affida¬ 
vit, of which the follow¬ 
ing is a copy (here in¬ 
sert) : These are therefore 
to command you to enter 
(here describe the place) 
and there diligentlv search 
for the said articles, goods 
or chattels in the said affi¬ 
davit described, and that 
vou bring the same, or anv 
part thereof, found on 
said search and also the 
body of . . ., before the po¬ 
lice court, to be dealt with 
and disposed of according 
to law. 


U. S. Code Tit 18 

stolen or embezzled, or 
from any person in whose 
possession it may be. 

2. When the property 
was used as the means of 
committing a felony; in 
which case it may be taken 
on the warrant from any 
house or other place in 
which it is concealed, or 
from the possession of the 
person by whoni it was 
used in the commission of 
the offense, or from any 
person in whose posses¬ 
sion it may be. 

3. When the property, 
or any paper, is possess¬ 
ed, controlled, or used in 
violation of, section 98 of 
this title; in which case it 

mav be taken on the war- 
rant from the person vio¬ 
lating said section, or 
from any person in whose 
possession it may be, or 
from any house or other 
place in which it is con¬ 
cealed. (June 15, 1917, c. 
30, Title XT, Sec. 2, 40 
Stat. 228). 


The light in which these two sections should be read 

is furnished bv Mt. Vernon Rv. Co. v. Downey,, 236 X;. 

* * 

S. 190, at page 193, where it is stated: 


“The test of whether the statute is general or 
local depends not upon the particular question 
to which it may be exceptionally applied in a 
given case, but upon the exertion of legislative 
power which the Statute manifests and its gen¬ 
eral operation, that is to say, whether it was en¬ 
acted as a statute of general application under 
the general legislative power or whether it took 
being as the result of the exercise of the purely 
local powers of Congress to govern the District 
of Columbia, and was as a general rule intended 
to be so applicable. ” 

THE UNITED STATES COMMISSIONER HAS 
ONLY SUCH AUTHORITY AS IS CONFERRED 
UPON HIM BY STATUTE, AND THERE IS NO 
STATUTE GIVING HIM THE AUTHORITY TO IS¬ 
SUE SUCH WARRANTS. 

United States Commissioners have no general, or 
common law, power to issue search warrants, and can 
issue them only in those cases where express author¬ 
ity has been given by statute. U. S. v. Jours, 230 Fed. 
262. That case was decided in March, 1016. The Es¬ 
pionage Act was passed in June, 1917, the decision in 
the Jones Case apparently having a bearing upon the 
particularity with which the search and seizure pro¬ 
visions of the Act were drawn. (See Bush’s Mills 
New United States Commissioner's Manual, p. 90.) 

The only statute available to support the present 
warrants is the search and seizure section of the Es¬ 
pionage Act, brought down as Sec. 612 of Title 18, 
U. S. Code. It is the contention here that this section 
does not and was never intended to apply to cases 
arising solely under the Code of Laws for the District 
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of Columbia. It is not a part of our Code, and our 
Code has special provisions covering the same ground, 
(Sec. 911.) 

The Code of Laws for the District of Columbia is 
not Federal Law. Gambling is not a violation of any 
provision of the Federal Penal Code. No search war¬ 
rant for gambling could issue from a United States 
Commissioner located at Baltimore, Maryland, or 
Richmond, Virginia, yet their powers and duties are 
the same in all respects as those of the United States 
Commissioner for the District of Columbia.; Their 
authority to issue warrants is based upon precisely the 

same statutorv enactments. It would be anomalous in- 

* 

deed if, from the same Acts of Congress, the United 
States Commissioner in the District of Columbia would 
derive powers no other U. S. Commissioner could suc¬ 
cessfully assert. The powers of the United States 
Commissioners must be traced directly to some Act 
of Congress. These are enumerated in Bush’s Mills 
New United States Commissioner’s Manual at pages 
14 and 15, with citations to the statutes from which 
such authoritv is derived, and the author there savs 
that such Commissioners have authority “to issue 
search warrants in espionage, liquor, internal revenue, 
customs and counterfeiting cases,” all of which are 
offenses against the Federal Penal Code, and none of 
which violate any provision of the D. C. Code. 

Nowhere, by Act of Congress, is any United 
States Commissioner authorized to issue warrants for 
violations of laws other than those embodied in the 
L^nited States Code of Laws; and it is respectfully urg¬ 
ed that the provisions for search and seizure found in 
the United States Code are limited to violations of that 
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code, and do not spread out to cover violations of 
the Code of Laws for the District of Columbia, because 
of the very different nature of the two codes, and the 
different capacities in which the Congress acted in 
passing them. 

The attention of the Court is referred to a series of 
local cases which seem to establish clearlv that the 
provisions of the Federal Penal Code do not super¬ 
cede, or replace, provisions of the D. C. Code, and are 
not interchangeable with them. 

In the case of O’Donoghuc v. United States, 289 U. 
S. 516, at page 545, the Supreme Court said: 

“In dealing with the District, Congress pos¬ 
sesses the powers which belong to it in respect 
of territory within a state, and also the powers 
of a state. Keller v. Potomac Electric Power Co.. 
261 U. S. 428, 442-443. ‘In other words,' this court 
there said, ‘it possesses a dual authority over the 
District and mav clothe the courts of the District 
not only with the jurisdiction and powers of Fed¬ 
eral Courts in the several States but with such 

authoritv ns a State mav confer on her courts.’ " 
• • 

So that, in enacting the local Code, Congress did not 
act in its capacity as a general legislature, but as a 
local legislature, and its enactments as suefare not 
a part of nor connected with its enactments as a gen¬ 
eral legislature for the Union. 

In U. S. v. Mills, 11 App. D. 0. 500, it was held that 
the provisions of the general penal code of the United 
States with respect to indigent prisoners did not ap¬ 
ply to prisoners convicted under the provisions of the 
local penal law. In that case, this Court said: 
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“We conclude, therefore, that the powers vested 
by Section 1042 of the Revised Statutes in United 
States Commissioners are to be exercised in the 
District of Columbia onlv with reference to those 
cases in which persons are held in prison for the 
nonpayment of a line under sentences of the Su¬ 
preme Court of the District of Columbia sitting 
as a circuit or district court of the United States 
for this district, and administering the general 
penal rode of the United States.” 

If the benefits of the Federal Indigent Prisoners 
Act do not apply to violators of the local code, how 
can it be argued that another provision of;the Fed¬ 
eral Penal Code (i. e. the Espionage Act,) is appli¬ 
cable to such violators? (Cf. Green v. Peak , 62 App. 
D. C. 176.) Especially when each section is admin¬ 
istered by the same officer,■—the United States Com¬ 
missioner 


KUendienst v. U. S., 48 App. D. C. 190, involved a 
situation analogous to the situation in the present 
cases. The defendant, Kliendienst, was indicted for 
adultery. This offense was forbidden as a misdemea¬ 
nor bv Section 874 of the D. C. Code, and as a felonv 
by Section 316 of the Federal Penal Code. The pen¬ 
alty under the local Code is a fine not to exceed $500, 
or imprisonment for not more than one year, or Doth. 
Under the Federal Code a sentence of three years 
could be imposed. The defendant was convicted, and 
was sentenced under the provisions of the Federal 
Code to three years imprisonment. He appealed from 
this judgment, and it was held that he should have 
been sentenced under the D. C. Code, the Court say¬ 
ing: 
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“In Johnson v. U. S., 38 App. D. C. 347, 255 U. 
S. 405, it was ruled that two Codes, having definite 
territorial operation, may subsist together; that 
the Federal Code embraces general legislation of 
general operation, while the District Code em¬ 
braces local legislation of local operation; and 
that an intent to affect or repeal the latter by the 
enactment of the former must clearly appear, and 
will not be implied.” 

Reasoning from the Kliendienst Case, Section 911 
of the D. C. Code, providing the machinery for search 
and seizure for offenses against the local Code is ex¬ 
clusive, since no express authority has been given the 
United States Commissioner to act in such cases. An 
interesting question arises out of the Kliendienst Case. 
The Espionage Act gives the U. S. Commissioner au- 

thoritv to issue search warrants onlv in felonv cases. 
» * 

Adulterv is a felonv under the Federal Code, but a 
misdemeanor under the D. C 1 . Code. Could the Com¬ 
missioner issue a search warrant in an adulterv case 

• 

in the District of Columbia? From the decision above 
it is plain that he could not; yet in the present cases 
a similar result is attempted by brushing aside the 
provisions of the local Code as to search warrants. 

The case of Johnson v. United States, 38 App. D. C. 
347, involved a conviction of murder in the first degree. 

Under the provision of the Federal Penal Code relat¬ 
ing to murder, the jury is given the right to qualify 

its verdict bv addition of the words “without the 

•» 

death penalty.” Under the D. C. Code, no such right 
is given. The Court had been requested to instruct the 
jury that it might qualify its verdict by the addition 
of these words. This instruction was refused, and be¬ 
came the basis of an assignment of error. On appeal 
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this Court sustained the lower Court, holding that the 
provisions of the local Code superseded and were ex¬ 
clusive of the provisions of the Federal Penal Code. 

The Court fullv discusses the historv of the enactment 

* •> 

of each of these Codes, at page 353, and says: 


“We think it plain that by the enactment of the 
District Code, Congress intended to replace and 
supersede all general statutes of the United States 
dealing with the same subject-matter.” 


and on page 354, the Court says further: 

j 

“A careful study of the District Code 1 irresist- 
iblv leads to the conclusion that Congress in its 
enactment stepped aside from its revision and 
codification of the general laws of the United 
States, and, in its capacity as a national legisla¬ 
ture for this municipality (United States ex rel. 
Daly v. Macfarland, 28 App. D. C. 552-558), re¬ 
vised and brought together statutes supposedly 
applicable to conditions here existing. The main 
object in thus bringing together those local stat¬ 
utes was to do away with ambiguity and; provide 
for the people of the capital city a compact Code 
of law. Congress, of course, realized that condi¬ 
tions obtaining in this comparatively large city 
might in many respects differ from conditions ob¬ 
taining in other parts of the country under the ex¬ 
clusive jurisdiction of the United States. It also 
apparently fully appreciated the wisdom and ne¬ 
cessity of providing such a considerable-number 
of people—approximately as many as are found in 
some of the States—with a concise body of law 
for their government, rather than to leave them 
to the masses of the general statutes of the United 
States.” * * * i 
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“WE CAXXOT BELIEVE THAT COX- 
GRESS IXTEXDED TO SUBJECT THE PEO¬ 
PLE OF THIS DISTRICT TO THE UXCER- 
TAIXTY AXD COXFUSIOX THAT IXEY- 
ITABLY WOULD HAVE FOLLOWED A COM- 
MIXGLIXG OF THE TWO CODES.” 


The opinion concludes with these words: 


“Congress has also given Alaska a comprehen¬ 
sive Code of Criminal Law and Procedure, espec- 
iallv suited to conditions there existing. This tends 
further to support our conclusion that the general 
provisions of the Federal Code were not intended 
to affect our local Code/' 

It is respectfully urged that this language is un¬ 
avoidably applicable to the cases now before this 
Court. 

The attention of the Court is also invited to the 
case to the American Security and Trust Co. v. Ru¬ 
dolph, 38 App. D. C. 32, in which it is said: (p. 45) 

“The question is whether the special act for 
street extension, and provisions of the Civil Code 
for the District, are laws of the United States 
within the meaning of the clause before quoted. 
Congress is the sole legislative body for the Union, 
and in a broad sense all of its enactments are laws 
of the United States. But it has two distinct 
classes of legislative powers. The general func¬ 
tion which it was established to perform is the en¬ 
actment of laws that operate and govern through¬ 
out the United States. By virtue of the cession 
of the District of Columbia, it became invested 
with special legislative powers therein to the full 
extent possessed by the state of Maryland before 
the cession occurred. These powers, as exercised 
in the Code of Laws for the District and in legis- 
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lation of the character involved here are local in 

their nature and purpose, and expressly limited 

to the boundaries of the District. Thev are not 

* 

laws of the United States, having operation 
throughout the Union, but special enactments for 
the regulation of persons and property in the Dis¬ 
trict of Columbia exclusively. Thev are local, and 
not general. It was known to Congress that many 
laws of the United States come before the courts 
of the District of Columbia for construction in 
cases affecting persons residing, and properly sit¬ 
uated, in the different States of the Union.” 
Whereupon tho Court ruled that the provisions 
of the Federal statutes, relating to appeals in 
cases involving laws of the United States, had no 
application to cases involving the D. C. Code. 


Another apt analogy may be drawn from the pro¬ 
visions of the two codes relating to the challenging of 
jurors. Title 28, Sec. 424- of the U. S. Code provides 
that in the case of capital offenses the defendant shall 
be entitled to twenty and the United States to six per¬ 
emptory challenges. Section 918 of the D. C. Code 
provides that in capital cases both the United States 
and the accused shall be entitled to twenty peremptory 
challenges. Certainly the United States District At¬ 
torney would be the first to insist that in this matter 
the local Code provision supersedes the provision of 
the Federal Code, and would insist upon twenty per¬ 
emptory challenges. 

It is also important to note here that Congress, when 
it provided for the D. C. Code of 1924, and again when 
it provided for the Codification of 1929, could have 
given the United States Commissioner the power here 
contended for; but this it did not do, contenting it¬ 
self with re-enacting the local search and seizure stat- 



ute giving the authority to the Police and Municipal 
Court Judges,—local magistrates functioning under 
local laws. But after this question had been raised 
in the Court below, in these cases, CONGRESS 
AMENDED SECTION 911 OF THE D . C. CODE , 
AND GAVE THE UNITED STATES COMMIS¬ 
SIONER FOR THE DISTRICT OF COLUMBIA 
EXPRESS POWER TO ISSUE SEARCH WAR¬ 
RANTS FOR VIOLATIONS OF LOCAL LAWS 
CONCURRENTLY WITH THE POLICE COURT. 
(See Sec. 3, Act of April 5, 193S, Public Xo. 466, 75th 
Congress.) Apparently Congress itself recognized that 
the Commissioner theretofore had no such authority. 

To summarize this portion of the Argument: 

The Federal Penal Code does not affect, amend, re¬ 
peal or supercede the D. C. Code. 

Title 18, Sec. 611, U. S. Code, refers to and is re- 
ferrable onlv to violations of the Federal Penal Code. 

Section 911 D. C. Code governs the issuance of 
search warrants for evidence of violations of the D. C. 
Code. 

The IT. S. Commissioner derives his authority to 
issue search warrants from the Federal Code: he was 
denied such power under the D. C. Code as in force on 
March 10, 1937: and hence his issuance of search war¬ 
rants on that date for violations of Sec. S65 of D. C. 
Code was without authority. 

II 

In the warrant issued for the 14th Street premises, 
it appears, “Whereas from the oral examination un¬ 
der oath, and the affidavit of the said Calvin M. Green. 
M. P., it appears that he entered said premises, on. 
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to-wit, February 19, 1937, at about 2:15 o’clock P. M., 
and placed the following bet on a horse race with the 
said John Doe: $2.00 to win on Night Raven in the 
second race at Hialeah Park, which horse lost.” (R. p. 
43, Case No. 7081.) In the warrant for the 9th Street 
premises, it appears, “Whereas from the oral exami¬ 
nation under oath, and the affidavit of the said Alton 
S. Bradford, M. P., it appears that he entered said 
premises, on, to-wit, February 27th, 1937, and placed 
the following bet on a horse race with John Doe, white, 
5’ll”, 145 lbs., about 38 years, straight wrinkled fore¬ 
head, brown hair, large mouth, white teeth, $2.00 to 
win on Espinac in the Second race at Hialeah Park, 
which horse lost.” (R. p. 18, Case No. 7085J 

The foregoing appears on the face of each warrant 
and is taken verbatim from the affidavits in support 
of the warrants. It appears therefore that the war¬ 
rant for the 14th Street premises was issued on the 
10th dav of March on an affidavit setting forth that 
the complainant had made a bet on a horse in these 
premises on February 19th, 1937, the warrant being 
issued nineteen days after the alleged bet is supposed 
to have been made. The warrant issued for the 9th 


Street premises was also issued on the 10th day of 
March, 1937, on a bet alleged to have been made on 


Februarv 27 th, 1937. or eleven da vs after the alleged 

9/7 * , V-.' 

bet is supposed to have been made. 

The Fourth Amendment to the Constitution of the 


United States provides as follows: 


“The right of the people to be secure in their 
persons, houses, papers, and effects, against un¬ 
reasonable searches and seizures, shall not be vio¬ 
lated, and no Warrants shall issue , but upon prob- 
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able cause, supported by Oath of Affirmation, and 
particularly describing the place to be searched, 
and the persons or things to be seized.” 

The Supreme Court of the United States has often 
held that proof of probable cause, which must be made 
before a search warrant may be issued, must consist 
of facts so closely related to the time of the issue of 
the warrant as to justify a finding of probable cause 
at that time. Can it be, therefore, that an affidavit 
which states that a bet was made in certain premises 
on the 19th day of February, 1937, is sufficient cause 
to issue a search warrant on the 10th dav of March, 
1937, to search those premises for the purpose of seiz¬ 
ing gambling paraphernalia? The Supreme Court of 
the United States, in a recent case, Sgro v. United 
States, 287 U. S. 206, decided this question very plain¬ 
ly and used the following language (p. 210): 

“While the statute does not fix the time within 
which proof of probable cause must be taken by 
the judge or commissioner, it is manifest that the 
proof must be of facts so closely related to the 
time of the issue of the warrant as to justify a 
finding of probable cause at that time. Whether 
the proof meets this test must be determined by 
the circumstances of each case. It is in the light 
of the requirement that probable cause must prop¬ 
erly appear when the warrant issues that we must 
read the provision which in explicit terms makes 
a warrant void unless executed within ten days 
after its date. That period marks the permitted 
duration of the proceeding in which the warrant 
is issued.” 

Mr. Justice McReynolds, who concurred in this opin¬ 
ion, saw fit to file a separate opinion as he apparently 
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seemed to feel that there should be a judicial determi¬ 
nation of how long a given set of facts can be presum¬ 
ed to continue in order that there might be a yardstick 
to govern the issuance of search warrants. In his 
concurring opinion, he uses the following language 
(p. 215): 

4 ‘The proceeding by search warrant is a dras¬ 
tic one. Its abuse led to the adoption of the 
Fourth Amendment, and this, together with legis¬ 
lation regulating such process, should be liberally 
construed in favor of the individual. Boyd v. 
United States, 116 U. S. 616, 635, 29 L. ed. 746,' 
752, 6 S. Ct. 524; Adams v. New York, 192 U. S. 
585, 48 L. ed. 575, 24 S. Ct. 372; Bvars v. United 
States, 273 U. S. 28, 71 L. ed. 520, 47 S. Ct. 248; 
Marron v. United States, 275 U. S. 192, 197, 72 
L. ed. 231, 237, 48 S. Ct. 74. 

“The statutes require that a warrant to search 
for intoxicating liquors shall rest upon duly estab¬ 
lished probable cause to believe that at the time it 
issues the liquor is unlawfully possessed. The 
supporting affidavit must relate to facts which 
tend to show an unlawful situation actually or 
probably existing at the moment. Section 11, Es¬ 
pionage Act, declares that after ten days a war¬ 
rant not fullv executed shall be void. That is the 
* 

prescribed period during which the circumstances 
existing when it issued can he supposed to con¬ 
tinue. 

“Considering the whole statute, and especially 
the evident purpose of Congress to protect against 
unnecessary delavs and uncertainties, T think no 
search warrant should issue upon an affidavit more 
than ten days old. After attaining that age state¬ 
ments therein cannot properly indicate presently 
existing conditions. In practice the contrary view 
would permit results which the prescribed ten 
days’ limitation was intended to prevent. The 
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disclosed unlawful situation is not presumed to 
continue more than ten days after a warrant is¬ 
sues and it seems entirely reasonable to conclude 
that Congress did not intend to sanction a less 
rigid limitation upon the supporting affidavit.” 

In each of the cases at bar, the facts stated in the 
affidavits in support of the search warrants were mat¬ 
ters that had happened more than ten days prior to 
their issuance, and if we are to follow the reasoning 
in the foregoing case, these facts were too remote to 
justify the issuance of the warrants. 

Ill 

However, assuming that the facts were not too re¬ 
mote to justify the issuance of a search warrant, we 
come now to the third proposition. Do the affidavits 
set forth sufficient facts to justify the issuance of 
search warrants? It is a violation of Section 8G9 of 
the Code of Law for the District of Columbia to accent 

A 

a bet on a horse race. To do so is punishable by a tine 
not exceeding Five Hundred Dollars or imprisonment 
not more than ninety days, or both. It is apparent, 
therefore, that assuming that the bet was made as set 
out in the affidavit it was merely a misdemeanor. The 
affidavit does not purport to say that these premises 
were gambling houses, that there was other gambling 
there, nor do they set out facts to indicate that there 
was any gambling paraphernalia whatsoever in either 
of the premises. That being so, there was nothing 
before the Commissioner who issued the warrant to 
justify a finding of probable cause that a felony was 
being committed or had boon committed in the prem¬ 
ises to be searched. The search warrant purports to 


issue on the theory that a felony had been or was being 
committed in the premises to be searched, whereas the 
facts in support of the search warrant furnished no 
basis whatsoever to justify a finding of probable cause 
that any felony had been or was being committed. 
While it may be true that these premises were gaming 
houses or were being used for the purpose of gaming, 
the law requires that the facts in support of the war¬ 
rant shall be set out in detail so that it can be deter¬ 
mined just what was before the Commissioner at the 
time he issued the warrant. It appears from the evi¬ 
dence adduced in this case that Officers Hartman and 
Truscott of the Metropolitan Police Department were 
assigned to make an investigation regarding alleged 
gambling in the District of Columbia; that they had 
been engaged for a considerable period of time in ac¬ 
cumulating evidence to lie used as a basis of procuring 
search warrants to search and seize in various prem¬ 
ises in the District of Columbia, including the prem¬ 
ises involved in these two cases. It also appears that 
after some little period of investigation, the police 
officers prepared the warrants. Officer Hartman testi¬ 
fied (R. p. 25, Case No. 7081) as follows: 


“Q. And did you—you, of course, also swore to 
this warrant? A. I did. 

Q. And do you want to explain to me why it was, 
if he explained all the plays he had made, as he 
did on the witness stand here, why they were left 
out of the affidavit? Why were all the plays left 
out of the affidavit? A. He had not made all the 
plays. 

Q. What? A. He had not made the play that 
he made. In the affidavit that play is made on 
there. 
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Q. Yes, sir. A. That was the only play that 
was explained to the Commissioner. That is, the 
Commissioner, when he took the affidavits, we 
drew up those search warrants for the Commis¬ 
sioner, and at the time that the Commissioner went 
over those search warrants Officer Green explained 
to him that particular transaction. 

Q. Now, you say—A. I didn't mean Officer 
Green explained to the Commissioner in detail 
all the plays he made; I mean that specific play lie 
swore to in the procurement of that search war¬ 
rant. 

Q. Well, when were these warrants made up? 
Was it prior—it was prior to that time, of course, 
wasn’t it? A. It was; yes. 

Q. And the Commissioner did not make up the 
warrants, did he? A. Xo.” 

It is perfectly apparent from the evidence in these 
cases that police officers prepared the affidavits and 
warrants in advance and that after they had been pre¬ 
pared the Commissioner was called to the office of the 
Bureau of Internal Revenue where he looked them 
over and signed them. It is respectfully submitted 
that this is not a proper and lawful method of issuing 
a search warrant. The witnesses, prior to the pre¬ 
paring of the affidavits and prior to the issuance of 
the search warrants, should have been taken before the 
Commissioner whose duty it was to hear whatever evi¬ 
dence there was, which evidence should have been re¬ 
duced to writing, and it was then the Commissioner’s 
duty to issue the warrants if there was a proper show¬ 
ing of probable cause, and not rubber-stamp what the 
police officers assumed was sufficient probable cause 
to justify the issuance of these warrants. Officer Earl 
P. Hartman testified as follows: (R. pp. 26-27.) 
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“Q. Who prepared those warrants? A. As I 
say, Lieutenant Truscott and the Commissioner 
and myself, and several other men w’ere there in 
the office. They were prepared down in the In¬ 
ternal Revenue office. 

Q. Well, you say— A. The Commissioner, him¬ 
self, Mr. Whelan. 

Q. Yes. A. Was present when those warrants 
were prepared. 

Q. Well, I say—I understood you to say that 
you prepared them? A. He was there. 

Q. He was there? A. We furnished him the 
information. ; 

Q. Who did? A. We did; the officers that made 
these plays. 

Q. Well, you told me, I understood you to say 
that he explained to the Commissioner— A. That 
particular— 

Q. All the plays he made? A. If I did, that is 
wrong. That particular play that is mentioned 
in connection with the procurement of the search 
warrant. 

Q. So that all that was said in connection with 
this—and I don’t want yon to he mistaken about 
it—if you will read it, where he says he bet $2 on 
a race horse in the second race at Hialeah, and 
the horse’s name was Night Raven? A. That is 
right. 

Q. Is that all he was asked about by the Com¬ 
missioner in this particular case? A. There might 
have been some other discussion; I just don’t re¬ 
call. 

Q. You don’t recall? A. It might have been; 

ves. 

• 

Q. A moment ago you said all he was talking 
about was this one play? A. About this one play; 
yes, sir. There might have been other details. 

Q. You see what it says in there (indicating). 
And you say you prepared it in the presence of 
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the Commissioner? A. The Commissioner was 
there when these warrants were prepared. 

Q. And they were prepared by you and other 
officers; is that correct? A. That is right. 

Q. Now, when were these warrants written up, 
with reference to the date of March 10th? A. As 
I recall— 

Q. I don't mean the date it was sworn to; I 
mean the date it was written up. A. I don’t recall 
exactly. 

Q. Was it long prior to or shortly after? A. 1 
beg your pardon ? 

Q. Was it long before, a week or 10 days, be¬ 
fore thev were sworn to? Or was this affidavit 
prepared immediately on February 19 when the 
officer claimed he made this? When were they 
prepared with reference to the date sworn to? 
A. Shortly before the raid. 

Q. About how much, to your best estimate? A. 
Mavbe a dav or two. 

Q. A day or two before, and then Officer Green 
was brought up there and this was read to him 
and he signed it, and the Commissioner was sent 
for to come to the Treasury Department or the 
Internal Revenue and take these oaths? Is that 
correct? A. That is right. 

Q. So that when they were written up or pre¬ 
pared a day or two before, I will ask you was the 
Commissioner there then? A. As I recall, the 
dav that that warrant was signed bv Green, the 
Commissioner was there. Now, the preparation 
of those warrants, they were run off on a multi¬ 
graph machine. The blue typewriting appearing- 
on there was done at the Internal Revenue and 
was done the day they were executed. It might 
not have been in that particular case, but some of 
them were handled in that way." 
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IV 


The next question involves the description in the 
warrants of the property to be seized. The Constitu¬ 
tional amendment requires that the property to be 
seized shall be particularly described. This has re¬ 
peatedly been construed by the courts to mean that the 
property to be seized must be described with such cer¬ 
tainty as will enable the officer executing the warrant 
to identify the property called for by the warrant. In 
the warrant the complainant says that he is positive 
“that gaming tables or gaming devices adapted, de¬ 
vised, and designed for the purpose of playing games 
of chance for money are set up and used for the pur¬ 
pose of gaming in the premises’’ to be searched. There 
is no effort -whatsoever made to give any de¬ 
scription of what this property consists and the 
mandate in the warrant directs the officer executing it 
“to seize and take into your possession all gaming 
tables , gambling devices adapted, devised and design¬ 
ed for the purpose of playing i Black Jack 9 or any 
game of chance for money or property, together with 
all race horse slips, blackboards, and all gambling par¬ 
aphernalia for use in violation of Section 865 of the 
Code of Law in and for the District of Columbia 
Under this mandate, the entire matter is left to the 
officer executing the warrant to determine what, in 
his opinion, may or may not be used or designed for 
the purpose of gaming. It is respectfully submitted 
that this broad and general description does not com¬ 
ply with the constitutional provisions and that for 
this reason the warrant was a violation of the rights 
of the defendants. In the 14th Street case, Inspector 
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Holmes testified as follows: (R. p. 22-23, Case No. 
7081.) 


Q. Now, who was in charge of the raid? A. I 
was in charge of the raid. 

Q. You were in charge of the raid; and the door 
was locked, and no one opened it, and then the 
door was broken, wasn't it? A. On arriving at 
the scene, the front door to the premises at that 
time was closed. I could not get in there, and 
then I went around to the side door, in the vesti¬ 
bule, and that door was open, that went into the 
radio room. 

Q. Was there any door broken ? A. Oh, yes. 

Q. And the purpose of breaking the door was to 
gain entrance to get evidence; is that correct? 
A. That was correct. 

Q. And there was certain articles and things 
seized, was there not? A. There was; yes, sir. 

Q. Now, from whom—about how many police 
officers went along? A. I had four police officers 
and a Marshal. 

Q. I see. I think I asked you, but I want to 
make certain of it: You were in charge, you were 
the one put in charge of this raid by Major Brown, 
were vou not? A. Yes. 

Q. And I suppose you wore instructed to keep 
these police under your surveilance at all times, 
or under vour observation: is that correct? And 
to take complete charge of this expedition or 
raid? A. Four police officers and a detective 
sergeant went along. 

Q. And a detective sergeant ? A. Yes, sir. 

Q. Now, who was to determine—now, for in¬ 
stance, did you notice in the premises a sort of 
set-off of booth, or cage, what is referred to here 
as a cage? A. What floor do vou have reference 
to? 

Q. The second floor. A. There was; yes, sir. 
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Q. And was that taken? A. That booth was 
not taken. 

Q. Now, the walls were not broken up, or any¬ 
thing like that? A. They were not. 

Q. The officers gathered up papers, and things 
like that. A. Yes. 

Q. Now, who was to decide, to determine which 
should be taken and which should not be taken? 
A. I suggested taking what we took out. 

Q. What you thought was of evidentiary value; 
that was your instructions? A. Yes. 

Q. Now, what were your instructions about the 
people whom you found in the place, or might find 
there? A. Was to be searched for evidence, and 
place them under arrest. 

Q. Arrest; and everybody in the place; wasn’t 
that right? A. Everybody. 

Q. Everybody in the place, regardless of who 
it was; to arrest everybody in the place? A. Every¬ 
body. 

Q. And search for evidence of what? Were you 
told of what description? A. Gambling evidence. 

Q. And those instructions came from your su¬ 
perior? A. From my superior. 

Q. And you carried out those instructions and 
you went there and you arrested everybody in 
the place? A. Yes. 

Q. Now, you did not investigate this case before, 
and you did not know anything about it until you 
received your orders to go to Camp Sims, or 
Major Brown gave you this paper; that is the 
first you knew of it, is that correct? A. That is 
right. 

Q. You were carrying out his instructions? 
A. Yes, sir. 


Deputy Marshal Graves testified as follows: (R. pp. 
19-20, Case No. 7081) 


Q. Well now, who did the searching when you 
got in the premises? A. The different officers that 
were with me. 

Q. Different officers? A. And whatever they 
took they turned over to me. 

Q. And who was the one that determined what 
should he taken and what should not he taken? 
A. Well, the different ones would pick up things 
and turn them over to me, and I put them all 
together in waste baskets and in different pack¬ 
ages. 

Q. Can you tell me now what the warrant called 
for; did it call for vou to search for anything? 
A. It was a search warrant. 

Q. What did it call for you to search for? 
A. Well, I just can’t recall exactly what it— 

Q. Well, now, you as the deputy marshal were 
serving a search warrant: was it to arrest some¬ 
body, or was it to search? A. Well, a search 
warrant is to search the premises and to take— 

Q. Search for what; what did this warrant tell 
you to search for? A. Well, it was in fact, it was 
supposed to be a race horse and number racket. 

Q. Now, how did you know that? A. Well, that 
was what was told me before T went there. 

Q. Who told you? A. T don’t know exactly, off 
hand, Mr. Whelan. 

Q. Was it a police officer? A. Well, no: T 
wouldn’t say it was police officers. It was handed 
to me before I even started on it. 

Q. Well, you know, do you not, Mr. Graves, 
that a search warrant usually describes the thing 
or things which you are to seize? A. Not always, 
Mr. Whelan. 

Q. Search warrants don’t. A. No. 

Q. I can agree with you fully. A. I can show 
vou lots of them that don't describe anything 
whatever. 

Q. And as a result of that, when you get to a 
place, you don't know what to take, do you? A. 



Anything that pertains to gambling, or that is 
against the law. 

Q. Anything you can use as evidence? A. Any¬ 
thing; that is right. 

Q. That you can use as evidence; is that correct? 
A. Yes. 

Q. And you did not know, did you, any partic¬ 
ular thing that this warrant directed you or any 
one else to seize? A. No; there was nothing what¬ 
ever, only evidence pertaining to gambling para¬ 
phernalia there. 

V 

The remaining question is the execution of the war¬ 
rant. The records in these cases very clearly shows 
that Police Officers Truscott and Hartmann spent some 
time preparing these cases, and that they were able 
to have other officers make certain bets in the premises 
described in the warrant. They further show that they 
themselves prepared these warrants at the Bureau 
of Internal Revenue and had the United States Com¬ 
missioner come there and sign them. Thereupon the 
warrants were turned over to the police officers, who 
in turn placed them in sealed envelopes and delivered 
them to Major Brown, Superintendent of the Metro¬ 
politan Police Department; that on the 10th day of 
March, 1937, approximately one hundred and fifty 
police officers were gathered secretly at Camp Sims on 
the outskirts of Washington; that when they arrived 
there none of them knew the purpose for which they 
were gathered; that when they had gathered there, 
they were divided into squads, and a police officer put 
in charge of each squad. The evidence further shows 
that Inspector Holmes was given an envelope contain¬ 
ing a warrant for the 14th Street premises, and that 
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Lieutenant Fondahl was given an envelope containing a 
warrant for the 9th Street premises. There was in¬ 
cluded in each envelope, in addition to the warrant, 
typewritten instructions to the officer, telling him what 
to do and describing the premises where the raid was 
to take place. A Deputy United States Marshal was 
designated to accompany each squad. Inspector Holmes 
and Lieutenant Fondahl left Camp Sims accompanied 
by the Deputy Marshal. The Deputy Marshal did not 
have the warrant and did not know where lie was going. 
Somewhere along the route between Camp Sims and 
the premises to which the officers were going, the 
police officer turned over to the Deputy Marshal the 
warrant. Thereupon, the police officer who was in 
charge of the raiding party, went to the premises and 
conducted the raid. The warrants are directed to 


John B. Colpoys, United States Marshal for the Dis¬ 
trict of Columbia. He, the said United States Mar¬ 
shal, at no time deputized or requested any police 
officer to aid him in the service of this process. On 
the contrarv, the evidence in these cases clearlv shows 
that the police officers requested a deputy marshal to 
accompany them and their reason could be none other 
than that thev wanted to color these raids with some 
legal authoritv bv reason of the fact that a United 
States Marshal was physically present. 

Officer Fondahl testified that he was in charge of 
the raid on the 9th Street premises, and testified as 
follows: (R. p. 32, Case Xo. 7085). 


“Q. Now, was the marshal with you when those 
things were found ? A. He was in the room. 

Q. By the way, who was in charge of this raid? 
A. I was in charge of the raiding party. 

Q. And who gave instructions as to what to 
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seize and what not to seize? A. We had printed 
instructions to seize everything that might be 
used in connection with gaming. 

Q. And from whom did you receive those in¬ 
structions? A. That was part of the printed in¬ 
structions I received from Major Brown. 

Q. And they were printed? A. Well, they were 
typewritten. 

Q. Typewritten. And were those instructions 
given to you? A. They were. 

Q. And did you keep those instructions? A. I 
kept the instructions. 

Q. And you had them during the whole period 
of your visit to these premises? A. I did. 

Q. And at no time did you give them to the 
deputy marshal ? A. That is right. 

Q. And the instructions also told you to seize 
anything that you thought was connected with 
gambling? A. That is right. 

Q. So that you, when you were in the premises, 
you directed each one there what to take and 
what not to take? Is that correct? A. That is 
right. 

Q. Now, was it your suggestion that they take 
that door? A. It was. 

Q. And was it your suggestion that they take 
the other door ? A. It was. 

Q. W T as it your suggestion—if the Court please, 
in the interest of time—that they take all of the 
other things that were seized? A. It was.’’ 


There can, therefore, be no question but what these 
police officers, who are not civil officers of the United 
States, conducted these raids and made these seizures 
under these alleged warrants. 

According to the record in both of these cases, all 
the evidence points directly to one thing, that is that 
these officers were making a search solely for the pur¬ 
pose of obtaining evidence to be used in prosecuting 
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whoever they might seize in these premises in a crim¬ 
inal case. In the first instance, in each of the prem¬ 
ises, the man who is alleged to have made the original 
bets was a police officer with full authority to make 
any arrest he saw fit while in the premises for any vio¬ 
lation of law which was committed there. This he did 
not do in all probability because he was acting with 

such instructions. The normal and ordinarv wav to 

* * 

execute a search warrant issued to the United States 
Marshal is for the Marshal or his deputies to go to the 
premises described in the warrant and conduct an or¬ 
derly search and seize the property called for in the 
warrant. Here, instead of that, we find a group of 
police officers secretly meeting on the outskirts of 
town, in one instance three carloads of them, with one 
Marshal in each group who did not know, when he 
started, where he was going. Equipped in this man¬ 
ner they rush to the premises, break down the doors, 

and franklv sav that thev are under instructions to 
•> • %■ 

arrest anybody present regardless of what he is do¬ 
ing, and to seize anvthing which thev assumed was or 
might be used for the purpose of gaming. In each 
instance, the officers testified that they saw various 
people in the premises, but that they saw no one vio¬ 
lating any law: nevertheless, everyone present was 
arrested by the police, searched by the police and 
taken, not before the U. S. Commissions, but to police 
headquarters where they were photographed and 
fingerprinted. This was all done by the police officers. 
There was no one present or no pretense that anyone 
was present when these raids were made, who claimed 
to have any personal knowledge whatsoever of any 
violation of law having taken place in either premises. 
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Nevertheless, acting upon instructions that were on 
some typewritten paper other than the warrant, the 
police officers made a wholesale seizure of property 
and arrested all the people present. 

The Supreme Court of the United States had re¬ 
peatedly held that warrants shall not issue solely for 
the purpose of procuring evidence of crime, and that 
private papers shall not be seized that are of evi¬ 
dentiary value only. This is well stated in the case of 
United States v. Lefkoivitz, 285 U. S. 452, where the 
following language was used: (pp. 464-467) 

i • 

4 ‘The 4th Amendment forbids everv search that 

mt 

is unreasonable and is construed liberally to safe¬ 
guard the right of privacy. Byars v. United States, 
273 U. S. 28, 32, 71 L. ed. 520, 523, 47 S. Ct. 248. 
Its protection extends to offenders as well as to 
the law abiding. Weeks v. United States , 232 U. S. 
383, 58 L. ed. 652, L. R. A. 1915B, 834, 34 S. Ct. 
341, Ann. Cas. 1915C, 1177; Agnello v. United 
States, 269 U. S. 20, 32, 70 L.'ed. 145* 148, 51 
A. L. R. 409, 46 S. Ct. 4. The authority of officers 
to search one’s house or place of business con¬ 
temporaneously with his lawful arrest therein 
upon a valid warrant of arrest certainly is not 
greater than that conferred by a search warrant 
issued upon adequate proof and sufficiently de¬ 
scribing the premises and the things sought to be 
obtained. Indeed, the informed and deliberate 
determinations of magistrates empowered to issue 
warrants as to what searches and seizure are per¬ 
missible under the Constitution are to be pre¬ 
ferred over the hurried action of officers and 
others who may happen to make arrests. Security 
against unlawful searches is more likely to be 

attained bv resort to search warrants than bv reli- 
» * 

ance upon the caution and sagacity of petty offi¬ 
cers while acting under the excitement that attends 
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the capture of persons accused of crime. United 
States v. Kirschenblatt (C. C. A. 2d) 51 A. L. R. 
416, 16 F. (2d) 202, 203; (in-Bart Importing Co. v. 
United States, supra (282 U. S. 358, 75 L. ed. 383, 
51 S. 01. 153). 

“Respondents' papers were wanted by the offi¬ 
cers solelv for list* as evidence of crime of which 

* 

respondents were accused or suspected. They 

could not lawfully be searched for and taken even 

•/ 

under a search warrant issued upon ample evi¬ 
dence and precisely describing such things and 
disclosing exactly where tlicv were. Gouled v. 
United States , 255 U. S. 298* 310, 65 L. ed. 647, 
653, 41 S. Ct. 261. * * * 

44 Here, the searches were exploratory and gen¬ 
eral and made solely to find evidence of respond¬ 
ents’ guilt of the alleged conspiracy or some other 
crime. Though intended to be used to solicit 
orders for liquor in violation of the Act, the 
papers and other articles found and taken were 
in themselves unoffending. The decisions of this 
court distinguish searches of one’s house, offices, 
papers or effects merely to get evidence to con¬ 
vict him of crime from searches such as those 
made to find stolen goods for return to the owner, 
to take property that has been forfeited to the 
Government, to discover property concealed to 
avoid payment of duties for which it is liable, and 
from searches such as those made for the seizure 
of counterfeit coins, burglar’s tools, gambling 
paraphernalia and illicit liquor in order to pre¬ 
vent the commission of crime. Boyd v. United 
States, 116 U. S. 616, et seq., 7b L. ed. 746, 
6 S. Ct. 524: Weeks v. United States. 232 U. S. 383, 
395, 58 L. ed. 652, 656, L. R. A. 1915B, 834, 34 S. Ct. 
341, Ann. Cas. 1915C, 1177: Gouled v. United 
States, supra (255 U. S. 306, 65 L. ed. 651, 41 
S. Ct. 261); Carroll v. United States. 267 U. S. 
132, 69 L. ed. 543. 39 A. L. R. 790, 45 S. Ct. 280. 
supra. 



“In Entick v. Carrington, 19 How. St. Tr. 1029, 
Lord Camden declared that one’s papers are his 
dearest property, showed that the law of England 
did not authorize a search of private papers to 
help forward conviction even in cases of most 
atrocious crime and said (p. 1073): 4 Whether this 
proceedeth from the gentleness of the law 
towards criminals, or from a consideration that 
such a power would be more pernicious to the 
innocent than useful to the public, I will not say. 
It is very certain, that the law obligeth no man 
to accuse himself; because the necessary means 
of compelling self-accusation, falling upon the in¬ 
nocent as well as the guilty, would be both cruel 
and unjust; and it should seem, that search for 
evidence is disallowed upon the same principle. 
There too the innocent would be confounded with 
the guilty.’ 

“The teachings of that great case were cherished 
bv our statesmen when the Constitution was 
adopted. In Boyd v. United States , supra (116 
U. S. 630, 29 L. ed. 751, 6 S. Ct. 524), this Court 
said: ‘The principles laid down in this; opinion 
(Enticlx v. Carrington) affect the very essence of 
constitutional liberty and security. . . ;. They 
apply to all invasions on the part of the Govern¬ 
ment and its employees of the sanctity of a man’s 
home and the privacies of life. . . . Any forcible 
and compulsory extortion of a man’s own testi¬ 
mony or of his private papers to be used as evi¬ 
dence to convict him of crime or to forfeit his 
goods is within the condemnation of that judg¬ 
ment. In this regard the 4th and 5th Amendments 
run almost into each other.’ And this Court has 
always construed provisions of the Constitution 
having regard to the principles upon which it was 
established. The direct operation or literal mean¬ 
ing of the words used do not measure the purpose 
or scope of its provisions. M’Culloch v. Maryland, 
4 Wheat. 316, 406, 407, 421, 4 L. ed. 579, GO i, 602, 
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605; Boyd v. United States , 116 U. S. 616, 29 L. od. 
746, 6 S. Ct. 524, supra; Bi/ars v. United States . 
273 U. 8. 28, 71 L. od. 520, 47'8. Ct. 248, ubi supra.’' 


In the case of Byars v. United States , 273 U. S. 28, 
tlio Supremo Court of the United States used the fol¬ 
lowing language: (p. 33) 


“The 4th Amendment was adopted in view of 
long misuse of power in the matter of searches 
and seizures both in England and the colonies; 
and the assurance against anv revival of it, so 
carefully embodied in the fundamental law, is not 
to be impaired by judicial sanction of equivocal 
methods, which, regarded superficially, may seem 
to escape the challenge of illegality but which, in 
reality, strike at the substance of the constitu¬ 
tional right.” 

In the case of Marron v. United States, 275 U. S. 
192, in the opinion by Mr. Justice Butler, he quoted 
from the opinion of Mr. Justice Day in the case of 
IJVcA\<? v. United States , 232 U. S. 383, as follows: (p. 
195) 


“ ‘The effect of the 4th Amendment is to put 
the courts of the United States and Federal olli- 
cials, in the exercise of their power and authority, 
under limitations and restraints as to the exercise 
of such power and authority, and to forever secure 
the people, their persons, houses, papers and 
effects against all unreasonable searches and 
seizures under the guise of law. This protection 
reaches all alike, whether accused of crime or 
not, and the dutv of giving to it force and effect 
is obligatory upon all intrusted under our Federal 
system with the enforcement of the laws. The 
tendency of those who execute the criminal laws 

of the countrv to obtain conviction bv means of 

• • 
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unlawful seizures and enforced confessions . . . 
should find no sanction in the judgments of the 
courts which are charged at all times with the 
support of the Constitution and to which people 
of all conditions have a right to appeal for the 
maintenance of such fundamental rights.’ 

“The requirement that warrants shall particu¬ 
larly describe the things to he seized makes gen¬ 
eral searches under them impossible and prevents 
the seizure of one thing under a warrant describ¬ 
ing another. As to what is to be taken, nothing 
is left to the discretion of the officer executing the 
7carrant/ y 


At the time the officers entered the 14th Street prem¬ 
ises, the appellant Godfrey was in the radio store down¬ 
stairs. Nowhere in the entire record is there anything 
to indicate that he had ever been in the room upstairs 
alleged to have been used for the purpose of gaming. 
The officer asked him if he had a key to the back door 
and he replied that he did not have. He was immediately 
placed under arrest without any warrant, solely be¬ 
cause of the fact that the officer had instructions to 
arrest everyone in the place. Later, he was taken 
upstairs where he was searched and his personal 
papers taken from his pockets by the police officer. 
These papers were introduced and admitted in evidence 
against him over his objection and exception. It is 
respectfully contended on his behalf that he was not 
lawfully arrested in that no one had any personal 
knowledge or reasonable ground to suspect that he 
was engaged in the commission of any offense and 
therefore being illegally arrested any search of his 
person was a violation of his constitutional rights, and 
the evidence taken from his pockets in this manner 
should have been suppressed as to him. These papers 
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consisted of bills and receipts which certainly were 
not called for by the search warrant, due to the fact 
that there was nothing to indicate these papers were 
in the premises at the time the warrant was issued or 
that tliev would be there when the warrant was served. 

CONCLUSION 

In conclusion, it is submitted that the records in 

these cases show that the searcli warrants used were 

illegally issued and illegally served, and that the 

evidence obtained bv them was erroneouslv admitted 

• • 

in the Court below. 

Respectfully submitted, 

Harry T. Wiielan, 

Wm B. 0'Connell. 

Wm. A. Gallagher, 

Attorneys for Appellant . 
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In the United States Court of Appeals for 
the District of Columbia 

January Term, 1938 


No. 7081 

Special Calendar 

Moe Morganstein et al., appellants 

v. 

United States of America, appellee 


No. 7085 

Special Calendar 

Nicholas Floratos et al., appellants 

V. j 

United States of America, appellee 

APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF ('OLE Mill A 


PRELIMINARY STATEMENT 

The appellants in both of these cases have been 
convicted upon indictments each in two counts and 
identical in language except for the names of the 

n i 



defendants, alleging violations of Section 865 of 
the District of Columbia Code. 

Appellants in case No. 7081 were tried together 
with Carroll P. Xuekols. deceased since convic¬ 
tion, and Lawrence F. Pisani, who has withdrawn 
his appeal. 

The first count in each indictment charged that 
appellants set up and kept a gaming table for the 
purpose of betting and wagering money and prop¬ 
erty upon the results of horse races. The second 
counts charged that each group of appellants set 
up and kept a place for the purpose of betting and 
wagering money and property upon the results of 
horse races. Both indictments charged that the 

V 1 

offenses occurred continuouslv from Julv 1, 1936, 

• * 

to the date of the finding of the indictment. 

Both indictments were returned on Julv 2, 1937. 
The trial of Case No. 7081 commenced on Novem¬ 
ber 8, 1937, and on November 12, 1937, a verdict 

of “Guiltv as Indicted" was returned bv the trial 
» %> 

jury as to each defendant. A motion for a new 
trial was filed, argued, and overruled, and on No¬ 
vember 29. 1937, defendants Xuekols, Morganstein, 

Murrav. Costello, Adams, and Godfrev were sen- 
• % 

fenced to the penitentiary for a period of nine 

months to three voars on each count to run concur- 

% 

rentlv: and defendant Pisani was sentenced to six 

%/ 

months to eighteen months on each count to run 
coneurrentlv. 
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The trial of Case No. 7085 commenced on No vein- 
l>er 22. 1937. and on November 29. 1937, a verdict 
of “Guiltv as Indicted" was returned bv the trial 

4> * 

iurv as to each defendant. A motion for a new 

f j • 

trial was filed, a railed, and overruled, and on De- 
cember 8. 1937, appellant Floratos was sentenced 
on the indictment to the penitentiary for a period 
of nine months to two years; appellant Marino was 
sentenced to nine months to eighteen months; and 
appellants Newyahr, Clements, and Traub were 
sentenced to six months to one year and one dav. 

In Case No. 7081, on November 4, 1937, the de¬ 
fendants had filed a “Motion to Quash Search War¬ 
rant and Suppress Evidence,” raising the question 
of the legality of the search warrant and the search 
and the seizure of property thereunder. In this 
motion no claim was made to the ownership of or 
any interest in the premises searched or the prop¬ 
erty seized. This motion was argued at the time 
of the trial of the case and was overruled. For the 
purpose of this motion, appellant Murray testified 
out of the presence of the jury that he rented the 
premises 1230 Fourteenth Street. Northwest,: and 
owned all the property in there. 

In Case No. 7085 no such motion To quash the 

search warrant was filed and at no time did anv of 

: * 

the appellants claim directly or indirectly' any 
ownership of or any interest in the premises 
searched or the property seized. 
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In each case, certain of the evidence seized under 
each search warrant was introduced bv the Govern- 
ment, and as to all this evidence objections were 
made and exceptions noted. 

Appellants rely upon several assignments of 
error, all going to the validity of the search war¬ 
rants and their execution. The competency and 
sufficiency of the evidence before the trial jury is 
not questioned. 

This Court has permitted the consolidation of the 
two cases for briefing and argument. 

STATEMENT OF FACTS 

The premises concerned in case No. 7081 at 1230 
Fourteenth Street had the appearance of a radio 
store on the ground floor. At the back of this room 
there was a locked door behind which a flight of 
stairs led to the second floor, and at the top of these 
stairs was a horizontal trap door which could be 
raised to give access to a room about twelve feet 
square. This gambling room on the second floor 
contained a table, chairs, and a radio and telephone 
eleetrieallv connected together. There was also a 
betting booth built in one corner with a side door 
and a front opening similar to that of a bank cash¬ 
ier's cage. Along one wall there was a shelf or 
counter upon which there were pencils and pads 
of blank paper slips for use by the patrons in writ¬ 
ing bets. On another wall were affixed large 
printed sheets showing names of racetracks and 
horses. 


0 


Officer Green visited these premises three times, 
his first visit being on February 19, 1937, about 
2 : 15 p. m. He was admitted to the gambling room 

i 

by defendant Pisani, who was convicted but with¬ 
drew his appeal. Appellants Xuekols, Murray, 
Costello, and Adams were there. Xuekols: went 
into the betting booth and told the man in there 
(Murray) to go downstairs and see if the tele¬ 
phone down there would work. He also told Cos¬ 
tello to call the repair department of the telephone 
company. Costello and Adams marked on the large 
sheets on the wall the results of horse races. Mur- 
rav introduced himself to Officer Green and took 
a $2 bet on a horse from him, the same bet that is 
set forth in the affidavit to the search warrant. 
Murray also took bets from other patrons in the 
room. 

On March 3rd Green again went to the establish¬ 
ment and after being admitted bv Costello made 
two bets on race horses with Murray, who invited 
him to come again. Adams was marking the results 
of races on the large sheets on the wall on this 
occasion. 

On March 10th, the day of the raid. Green again 
visited the premises and placed two bets on horses 
with Morganstein. The two slips he gave Mor- 

ganstein for these bets were found at the time of 

{ 

the raid and became exhibits Xos. 31 and 32 at 
the trial. Adams was marking race results on the 
wall sheets on this date also. 
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The premises concerned in case No. 7085 were 
the street floor of 922 Ninth Street and the base¬ 
ment of 924 Ninth Street. The first floor of 922 
Ninth Street was a tobacco and fruit store, and 
the entire building was leased to appellant Flo- 
ratos. The basement of 924 Ninth Street was not 
connected with the street floor of the same address, 
which was occupied by a barber shop. Access to 
this basement was had by entering 922 Ninth 
Street, going through a back room and out of the 
building into an allev which was fenced in with 
boards, along the alley, and down steps to a heavy 
bolted door with a peep-hole in it. Beyond this 
door was a room about 15 bv 14 feet. On its walls 
there were large printed sheets with names of race¬ 
tracks and horses. There was a betting booth in 
one corner with two windows marked “In'’ and 
‘‘Out.'' There was a radio near the booth and 
over it were broadcast the results of various horse 
races and other race-horse information. 


Officer Bradford visited these premises on seven 


occasions between the 27th of Februarv and the 
10th of March 1937. Appellant Traub was the 
man who admitted him to the gambling room after 
looking at him through the peep-hole on each of 
his visits, except on March 10th when appellant 
Marino opened the door. Appellant Clements was 
in the betting booth at the “In’’ window and took 
betting slips and money from Officer Bradford on 
each of his seven visits. On one occasion Bradford 
was paid by the man at the “Out" window of the 



booth when his horse won. This man has never 
been apprehended. On another occasion, when 
Bradford had left before the race was over on 
which lie had bet. he was told at the betting booth 
to go upstairs to the cigar store (922) to see Flora¬ 
tos, which he did, and collected his winnings of the 
previous day. At this time, Floratos told Bradford 
to mark his betting slips ‘‘ABX ,J instead of “AB” 
as he had been doing. Bradford saw appellant 
Newvahr onlv on March 10th and on that day New- 
yalir was marking results of races on the sheets on 
the wall. Marino was marking the odds and results 
of races on these sheets on Bradford’s six previous 
visits to the place. On one occasion Floratos came 
to the basement and laid gunny sacks on a darn}) 
place on the floor and “called the crowd down for 
making so much noise.’’ There were about forty 
men in the basement each time Bradford was there. 
On the day of the raid Clements announced at 
about 2: 00 P. M. that thev were going to close the 
place for the day, and everyone went up to the cigar 
store, where they were let out on the street one by 
one; and when the raid was made there was no one 

in the basement room. On the dav of the raid 

% 

Bradford made onlv one bet, with Clements, and 
that betting slip was found under the cigar counter 
of the cigar store (922) at the time of the raid and 
became exhibit No. 2 at the trial. 

The preceding statements of fact contain sub¬ 
stantially all of the proof concerning appellants’ 
parts in setting up and keeping the gaming tables 
for which they were convicted. Except for the tes- 
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timony as to finding the betting slips made out by 

Officers Green and Bradford on the dav of the 

* 

raids, all of these facts were testified to before any 

testimony was offered concerning the raids or the 
• « 

offer bv the Government of anv evidence seized un- 
% % 

del* the search warrants. In both cases the rest of 
the testimony concerned descriptions of the raids 
and identification of the articles seized. 

Between the hours of two and three o’clock on 
the* afternoon of March 10,1037, about twentv raids 
were made on gambling establishments in the Dis¬ 
trict of Columbia, including the raids on the two 
gambling houses involved in the instant cases. 
Each raid was conducted by a Deputy United States 
Marshal armed with a search warrant and accom¬ 
panied by a squad of police officers. 

In case No. 7081, when the raiding party arrived 
at 1230 Fourteenth Street for the purpose of exe¬ 
cuting the search warrant they found appellants 
Godfrev and Costello downstairs in the radio store. 
They were arrested, and. upon their statements that 
they had no key to the locked door leading upstairs, 
that door was broken open and the officers went 
upstairs. Another locked door at the head of the 
stairs was broken to gain entrance to the gambling 
room. There the officers found fifteen men, includ¬ 
ing appellants Adams and Morganstein, all stand¬ 
ing together at the far end of the room. Appellants 

Xuckols and Murrav and defendant Pisani were 

% 

arrested separately some days later. The officers 
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found the gambling room equipped and set up as 
Officer Green had described it in his testimony. 
Some sixteen betting slips were seized in the betting 
booth, including the two slips in Officer Green’s 
handwriting (Exhibits Nos. 31 and 32) showing the 
two bets lie had made earlier that day with appel¬ 
lant Morganstein. 

In case No. 7085. it seems apparent that for some 
reason appellants had suspected that a raid would 
be made and had closed the gambling room about an 
hour before the raiding party arrived. Upon ar¬ 
rival the officers found only appellant Floratos. He 
was behind the counter of the cigar store at 922 
Ninth Street. In a cigar box under this counter 
the officers found a quantity of betting slips, iiielud- 

j 

ing the slip in Officer Bradford’s handwriting (Ex¬ 
hibit No. 2) showing the single bet he had made that 
same day with appellant Clements in the gambling 
room in the basement of 924 Ninth Street. Tile offi¬ 
cers had to break down the heaw door at the en- 
trance to the gambling room, and found no one 
there. The other appellants in this case were ar¬ 
rested separately later. 


The United States Commissioner for the District of 
Columbia may issue search warrants for violations of 
the District of Columbia Code by virtue of the au¬ 
thority conferred upon him by Section 611, Title IS, 
U. S. C. 

The question as to the authority of the U. S. 
Commissioner for the District of Columbia to issue 
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search warrants for violations of the penal pro¬ 
visions of the District of Columbia Code, resolves 
itself into the query as to whether or not the search 
and seizure provisions of the so-called Espionage 
Act, passed June 15,1917, and carried into the U. S. 
Code, Title 18, Sections (ill to 632, inclusive, are 
applicable to the District of Columbia. 

It is the contention of appellants that Section 
911 of the D. C. Code prescribes the sole method 
for the issuance of search warrants for violations 
of the 1). C. Code. If this contention be sound, a 

search warrant mav be issued for such violations 

* 

onlv bv a Judge of the Police Court or bv a Justice 
of the Peace. We must, therefore, determine 
whether it was the intent of Congress in passing 
the Espionage Act thereby to confer upon the U. S. 
Commissioner for the District of Columbia author¬ 
ity to issue search warrants for violations of the 
District penal laws. 

Chapter 60 of the District of Columbia ('ode has 
two sections pertinent to this question: 

Section' 1639. The enactment of this code 

is not to affect or repeal any act of Congress 

which may be passed between the date of this 

Act and the date when this Act is to go into 

effect: and all acts of Congress that may be 

passed hereafter are to have full effect as if 

passed after the enactment of this code, and, 

so far as such acts mav varv from or con- 

« • 

flict with any provision contained in this 
code, they are to have effect as subsequent 
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statutes and as repealing* any portion of this 
Act inconsistent therewith. 

Section 1640. Nothing in the repealing 
clause of this code contained shall be held to 
affect the operation or enforcement in the 
District of Columbia of the common law or 
of any British statute in force in Maryland 
on the twenty-seventh day of February, 
eighteen hundred and one, or of the prin¬ 
ciples of equity or admiralty, or of any gen¬ 
eral statute of the United States not locally 
inapplicable in the District of Columbia or 
by its terms applicable to the District of 
Columbia and to other places under the jur¬ 
isdiction of the United States, or of any 
municipal ordinance or regulation, except in 
so far as the same may be inconsistent with, 
or is replaced by, some provision of this 
code. 

Upon a reading of these two sections, it is obvi¬ 
ous that it was not the intent of Congress in enact¬ 
ing the District of Columbia Code to preclude from 
operation in this District general and permanent 
laws of the United States, by their terms not lo¬ 
cally inapplicable, or acts of Congress passed sub¬ 
sequent to the enactment of the District of Colum¬ 
bia Code. The proposition here stated is given 
support by the Supreme Court of the United States 
in the case of Burmtine v. Page, 102 U. S. 664, 
where the court held that a general federal statute 
was applicable to the District of Columbia even 



though there was a special act for the District cov¬ 


ering the same subject. The court said (p. (>(>7): 


The legal effect of (Jx declaration that all 
the hues of the United States not localljj in¬ 
applicable, should hare the same force and 
effect within this District as elsewhere 
within the United States was to import into, 
07* adci to tlie Special Act of July 2. 1864, re¬ 
lating to the law of evidence in the District, 
the exception created by the Act of March 3, 


1865, to the general statutorv rule, excluding 
parties as witnesses. This is manifestly so, 


unless it be that a statute affecting the com¬ 


petency of parties as witnesses in actions by 
07* against personal representatives or guar¬ 
dians, in which judgments may be recorded 
for or against them, is “locally inapplica¬ 
ble" to this District. Dut such a position 

cannot be maintained consistentlv with 

% 


sound reasoning. The same considerations 

V. 

of public policy which require the enforce¬ 
ment of such a statute as that of May 3,1865, 
in the Circuit and District Courts of the 


United States, without regard to the laws of 
the separate states on the same subject, 
would suggest its application in the admin¬ 
istration of justice in the courts of this Dis¬ 
trict. [Italics supplied.] 


It is obvious from the language of Sections 1639 
and 1640, Chapter 60 of the District of Columbia 
Code, and from the language of Burnstine v. Page, 
supra, that the general laws of the United States, 
not locally inapplicable, shall have force and effect 
in this Disti-ict. And Section 632 of Title 18. 
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U. S. C., indicates an intent on the part of Con¬ 
gress that the Espionage Act should apply to this 
District. Section 632 reads as follows: 

The term “United States,'’ as used in Sec¬ 
tions 611 to 631 of this title, includes the 
Canal Zone and all territory and waters, 
continental or insular, subject to the juris¬ 
diction of the United States. 


Can it be said that the District of Columbia is 
not a territory subject to the jurisdiction of the 
United States? In the case of Johnson v. TJ. S., 
225 U. S. 405, 416, the Supreme Court, in determin¬ 
ing the territorial application of a general federal 
statute, used the following language: 

* * * the words “District or Coimtrv 

C' 

under the exclusive jurisdiction of the 
United States’' can be, as they have been, 
properly and adequately held to include the 
District of Columbia. 

It is therefore submitted that, if the Supreme 
Court of the United States held that such language 
as that quoted above made a general federal statute 
applicable to the District of Columbia, then Sec¬ 
tion 632 of Title 18, U. S. C., should be held to in¬ 
clude the District of Columbia. 


Further evidence of the intent of Congress not 
to preclude from operation in the District of Co¬ 
lumbia general laws of the United States is found 
in Section 52 and 52-b of Title 1, U. S. C.: 

Section 52. Preparation and publication 
of Codes and Supplements. There shall be 
prepared and published under the supervi- 

707i*i—3s—— 
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si on of the Committee on Revision of the 
Laws of the House of Representatives— 

(a) * * * 

(b) District of Columbia Code. A con¬ 
solidation and codification of the laws, gen¬ 
eral and permanent in their nature, relating 
to or in force in the District of Columbia, 
except such laws as are of application in the 
District of Columbia bv reason of being laws 
of the United States general and permanent 
in their nature. Such code shall be desig¬ 
nated “The Code of the District of Colum¬ 
bia- (May 29,1928, c. 910. Section 2, 45 Stat. 
1007, as amended Mar. 2, 1929, c*. 586, Sec¬ 
tion 2, 45 Stat. 1541). 


Looking further to determine the intent of Con¬ 
gress. we find that the title to the Act of June 15. 
1917, the so-called Espionage Act. reads as follows: 


Ax Act to Punish Acts of Interference 
With the Foreign Relations, the Neu¬ 
trality, and the Foreign Commerce of the 
United States and Better to Enforce the 
Criminal Laws of the United States. 


Section 911 of the District of Columbia Code 
provides for the issuance of search warrants as fol¬ 
lows : 

Searches .—Upon complaint, under oath, 
before the police court, or a justice of the 
peace, setting forth that the affiant believes 
and has good cause to believe that there are 
concealed in any house or place articles 
stolen, taken bv robbers, embezzled, or ob- 
tained by false pretenses, forged or counter¬ 
feited coin, stamps, labels, bank bills or other 
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instruments, or dies, plates, stamps, or 
brands for making the same, books or 
printed papers, drawings, engravings,; photo¬ 
graphs, or pictures of an indecent or ob¬ 
scene character, or instruments for immoral 
use, or any gaming table, device, or appara¬ 
tus kept for the purpose of unlawful gam¬ 
ing, or any lottery tickets or lottery policies, 
particularly describing the house or place to 
be searched, the things to be seized, substan¬ 
tially alleging the offense in relation thereto 
and describing the person to be seized, the 
said court or justice may issue a warrant to 
the marshal or any officer of the police com¬ 
manding him to search such house or place 
for the property or other things, and, if 
found, to bring the same, together with the 
person to be seized, before the police court. 

The Espionage Act, now in Title 18, U. S. C., 
reads as follows: 

Section 611. Authority to issue. A search 
warrant authorized by this chapter may be 
issued by a judge of a United States district 
court, or by a judge of a State or Territorial 
court of record, or by a United States com- 
missioner for the district wherein the .prop¬ 
erty sought is located (June 15, 1917, c. 30, 
Title XI, Sec. 1, 40 Stat. 228). 

Section 612. Grounds for issue. A search 
warrant may be issued under this chapter 
upon either of the following grounds: 

I * * * 

2. When the property was used as the 
means of committing a felony; in which case 




If) 


it mav be taken on the warrant from anv 
* •/ 

house or other ])laee in whieli it is concealed, 
or from the possession of the person by 
whom it was used in the commission of the 
offense, or from any person in whose pos¬ 
session it mav l)e. 


A reading of the provisions of these two statutes 

elearlv indicates that it was the intent of Congress 
• ^ 

by tlie passage of the so-called Espionage Act to 
broaden the issuance of search warrants for the 
seizure of anv articles used in the commission of 
any felony under the Federal jurisdiction. Con¬ 
sidering this in conjunction with the title to tin* act, 
wherein it is stated this law was passed “better to 
enforce tlie criminal laws of the United States,” 
we must reach the conclusion that Congress deemed 

c 


it necessary to broaden the scope of the existing 
laws pertaining to the issuance of search warrants. 
If such were the case, it would be most unreason¬ 
able to argue that Congress deemed it less im- 
portant to provide for the better enforcement of the 
criminal laws of the District of Columbia than in 
other parts of the United States. 

Appellants place great reliance upon the state¬ 
ments made bv the courts in some cases that Con¬ 


gress acts in a dual capacity, at times as a legislative 

bodv for the United States and at other times as 
* 

a legislative bodv for the District of Columbia. 
But all acts of Congress, whether enacted as a gen¬ 


eral law of the United States or as a law for the 
District of Columbia, are still laws enacted bv the 
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same legislative body. Violations of the criminal 
laws of the District of Columbia, such as section 865 
in the instant case, have always been held to be 
violations of the laws of the United States and are 
prosecuted as offenses against the United States. 
This proposition is so well settled as to require no 
elaboration. See U. S. v. CclUt, 37 App. 1). jC. 433; 
Metropolitan R. Co. v. I). (\, 132 U. S. 1,9; B< uson 
v. Hnilxlc, 198 U. S. 1; Fletcher v. V. S., 42 App. 
1). C., 53; Antsf( i)i v. V. S., 54 A])p. 1). C. 199 at 
page 202'. ; 

It is argued by a])pellants that where a general 
law is in conflict with a special law, the special law 
must prevail. This proposition is sound, but in 
this case there is no conflict between Section 911 
of the District of Columbia Code and Sections 611 
to 632, Title 18 of the U. S. Code. Sections 611 
ct .sy q. of Title 18, U. S. C., clearly provides a con¬ 
current and cumulative authorin' lor the issuance 
of search warrants in the District of Columbia. 
That this was the intent of Congress is shown bv 
Section 633 of Title 18, U. S. C., which reads as 
follows: | 

Existing laws not repealed. Nothing con¬ 
tained in this rhanter shall be held to reneal 

i ^ 

or impair any existing provisions of law 
regulating search and the issue of search 
warrants (June 15, 1917, e. 30, Title XI, 
section 23, 40 Stat. 230). 

Further support for this proposition is found in 
the case of Couijcr v. F. S., 80 F. (2d) 292 (C. C. A. 




(>th). in that case the defendant was convicted of 
a violation of the Internal Revenue laws. Title 2d, 
sec. 1502, of the Internal Revenue laws provides 
for the issuance of search warrants, but the search 
warrant in that case was issued under the Espio¬ 
nage Act. The court said (p. 294) : 


The Espionage Act contains a clause which 
states, among other things, that the purpose 
of the Act is “better to enforce the criminal 
laws of the United States’*. The Act 
provides that a search warrant shall issue 
when the property was used as a means of 
committing a felony. The offenses charged 
in the indictment in this case are felonies. 


The phrase is unlimited in meaning and ap¬ 
plication. The sub-section covers any felony 

arising under anv federal statute. * * * 

% 

Appellant contends that if the Espionage 
Act is construed so as to apply here. Title 
11, Section 23 of that Act. Title 18 U. S. C. 
(>33 was nullified. This section provides that 
the enactment of the Espionage Act shall 
not impair nor repeal the existing provisions 
of law regulating the issuance of search war¬ 
rants. including those of the Internal Reve- 
line Office. However, the broadening of pro¬ 
visions of search and seizure as applied to 
felonv cases cannot be construed as an im¬ 


pairment or repeal of existing search war¬ 
rant provisions. They provide a cumula¬ 
tive remedv. This in no wav diminishes the 
• % 

force of Title 2d, Section 1195 (now section 
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See also Jljfsler v. United States, 86 Fed. (2d) 
292 (C. C. A. 5th). 

There appears to have been only one time prior 
to the present ease that any question was raised in 

i 

the local courts regarding a supposed conflict be¬ 
tween Section 911 of the local code and Section 611, 
Title 18, U. S. Code. This was the case of U. S. v. 
Keleher, 55 A])]). D. C. 132. A reading of the opin¬ 
ion of the Court of Appeals does not plainly indi¬ 
cate the proposition upon which the court was 
ruling. However, what took place in the trial court 
indicates that the Court of Appeals adopted the 

theory advanced bv the Government in the instant 
%■ • 

cases concerning the applicability of the Espionage 
Act to the District of Columbia. In that case the 
search warrant was issued by the Police Court, and, 
upon a motion to quash. Justice Bailey of the Su¬ 
preme Court of the District of Columbia, in a mem¬ 
orandum opinion filed July 19, 1923, which mav be 
found on page 6 of the transcript of the record in 
that case (Records of the Briefs and Appeals In 
the Court of Appeals of the District of Columbia, 
Vol. 332), t here said: 


As I think the provisions of the Espionage 
Act covering the issuing and service of 
search warrants should be construed in pari 
materia with those of the District of Colum¬ 
bia Code, the service of the warrant was il¬ 
legal and the property should be returned to 
the owner. 
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From this ruling* the Government appealed, and 
upon this point its assignment of error was as fol¬ 
lows : 


The court erred in ruling and holding that 
the provisions of the Espionage Act covering 
the issuance and service of search warrants 
should he construed in pari materia with the 
provision of law covering the issuance and 
service of search warrants in force onlv in 
the District of Columbia. 


The ruling of the lower court in granting the 
motion to quash was affirmed, and the Court of 
Appeals used this language* at page ldd: 


Even in war times, when it became neces¬ 
sary to pass an Espionage Act, the Congress 
took pains to safeguard the constitutional 
rights of the citizen by providing, first, that 


no search warrant should be issued except 
upon probable cause, supported by affidavit, 
naming or describing the person, the prop¬ 
erty, and the place to be searched: second, 
that before issuing a search warrant the 
judge or commissioner must examine on 
oath the complainant and any witness he 
may produce, and require them to make and 
subscribe affidavits or depositions setting 
forth the facts tending to establish probable 
cause and the grounds for the application. 
Congress, confronted by a great public 

emergenev, having so carefully in the Es- 
♦ ' * 

pionage Act (40 Stat. 217) protected the 
constitutional rights of the citizen, it can 
hardly be assumed that less protection was 
afforded by enactments in time of peace. 
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The argument of appellants is based upon the 
proposition that a general federal statute cannot 
apply to the District of Columbia if there is in 
existence a special act for this District touching 
upon the same subject. In support of this theory, 
they place reliance upon the cases of Johnson v. 
V. aS v snj>ra, and Klicndicnst v. IT. S., 48 App. D. C. 
190. 

i 

In deciding the Johnson ease the court wa$ called 
upon to determine whether the crime of murder 
should be punished in the manner prescribed- by the 
general statute or as provided in the special act 
for the District of Columbia. The third! para¬ 
graph, Section 272 of the Federal Criminal Code of 
1910. reads as follows: 


The crimes and offenses defined in this 
chapter shall be punished as herein pre¬ 
scribed : 

When committed within or on anv land 
reserved or acquired for the exclusive use 
of the United States and under the exclu¬ 
sive jurisdiction thereof, or any places pur¬ 
chased or otherwise acquired by the United 
States by consent of the legislature of the 
state in which the same shall be for the erec¬ 
tion of a fort, magazine, arsenal, stockyard, 
or other needful building. 


A careful reading of this case shows that the court 


based its decision upon the wording of this section 
of the U. S. Code, and, in construing it, the court 
decided that the territorial restriction precluded 
the application to the District of Columbia of these 
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particular provisions of the general code. The 
Johnson case is also distinguishable from the in¬ 
stant case in that the general act is directly in 
conflict with the special act for the District of 
Columbia as to the punishment provided, and, 
therefore, one must necessarilv fall. 

In the Kliendienst case there was also a direct 
conflict between a general federal statute and a 
special local act. These two acts proscribe differ¬ 
ent degrees of punishment for the crime of adul- 
terv. Section dll of the Federal Criminal Code of 
1910 reads as follows: 


j Except as otherwise expressly prendded, 
the offenses defined in this ehapler shed1 
he punished os hereinafter provided when 
committed within any territory or district , 
or within or upon any place within the ex¬ 
clusive jurisdiction of the' United States. 
[Italics supplied.] 


This case presented a situation similar to that 
in the Johnson cast*. Section 311 indicating that the 
offenses therein denounced were* to be punished in 
the manner prescribed unless Congress provided 
to the contrarv. And in the case of adulterv Con¬ 


gress had expressly provided otherwise for tin* Dis¬ 
trict of Columbia. But there is no statutory or im¬ 
plied prohibition against the application of the 
search and seizure provisions of the Espionage Act 


to the District of Columbia. 

Appellants further contend that because of the 
fact that the Espionage Act is not included in the 
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1929 Edition oi the District or Columbia Code, giv¬ 
ing the U. S. Commissioner authority to issue 
search warrants, that this is a further indication 
of the intent of Congress to restrict the issuance of 
search warrants in this District to the Police Court. 


This argument appears to be fully answered by 
Title 1, Section 2 of the 1929 Edition of the Code 
of the District of Columbia, which states: 


In all courts, tribunals, and public; offices 
of the United States, at home or abroad, or 
the District of Columbia, and of each 


state, territory, or insular possession of the 
United States— ! 


The matter set forth in the edition 


of the 


Code of the District of Columbia current at 


any time shall, together with the then cur¬ 
rent supplement, if any, establish prima 
facie the fates, general and permanent in 
their nature, relating to or in force in the 
District of Columbia on the day preceding 
commencement of the session following the 
last session the legislation of which,is in¬ 
cluded, except such hues as are of applica¬ 
tion in the District of Columbia btj reason of 
bein') hues of the United States pen cud and 
permanent in their nature. [Italics sup¬ 
plied.] 


It is stated by appellants that the Espionage 

Act is not included in anv edition of the District 

«• 

of Columbia Code. On this point appellants are 

in error. The District of Columbia Code, compiled 

in 1924 under authority of a Senate Resolution in 

%> 
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which the House of Representatives concurred, 
contained in the appendix all of the search and 
seizure provisions of the Espionage Act authoriz¬ 
ing the issuance of search warrants bv the U. S. 
Commissioner. There is also a footnote under Sec¬ 
tion 911 of this edition of the District of Columbia 
Code referring to the Espionage Act. 

Appellants argue that when Congress amended 
S: ct ion 911 of the District of Columbia Code (sec¬ 
tion 3, Act of April 5, 1938, Public. Xo. 466, 75th 
Congress) and expressly provided that the United 
States Commissioner and the judges of the Police 


Court have the power to issue search warrants. 

Congress indicated that until then the United 

States Commissioner in the District of Columbia 

had no such authority. A comparison of Section 

911 as amended with the original act elearlv indi- 

cates that this contention is unsound. Section 911 

is amended bv the same act which amended Sec- 

tion 863. relating to the operation of lotteries, and 

creates a new offense bv the addition of Section 

% 

863-a. providing punishment for the possession of 
lottery slips, et cetera. Clearly this act was passed 
for the purpose of more effectively enforcing the 
gaming laws in the District of Columbia. In the 
case of Forte v. V. S., 65 App. D. C. 355, 359, the 
court, in determining what papers were admissible 


as evidence in lottery cases, said: 


It appears that these papers were the 
original slips which were retained by the 


1 
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policy writer. The player was given a dupli¬ 
cate. The court held that the duplicate was 
the paper representing the player’s interest 
in the lottery and that the original slip as 
little represented the purchaser’s chances as 
the stubs on a check would represent the 
sums coming to the payee of the check. 

A careful reading of all the provisions of the above- 
mentioned Act of April 5, 1938, clearly shows that 
the purpose of this Act was to overcome the ruling 
the Court <>f Appeals made in the Forte case in con¬ 
struing the then-existing laws relating to gaming 
in the District of Columbia. In other words, these 
amendments merelv broadened the then-existing 
law as to what articles mav be seized for violations 
of the District of Columbia gambling laws. And 
since it was felt that the ruling in the Forte case 
would apply with equal force whether such papers 
or things were seized under a warrant issued by 
the U. S. Commissioner or a judge of the Police 
Court, it was deemed expedient specifically to pro¬ 
vide that these search and seizure provisions apply 
to both the U. S. Commissioner and the judges of 
the Police Court. 

In any event, the mere passage of a statute 
specifically codifying a previously followed pro¬ 
cedure is no indication that the legislative body 
did not intend that such procedure be followed 
prior to the passage of that statute. 

The practice of which appellants complain in this 
case is one of long standing, the Espionage Act 
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Laving been passed on June 15, 1917. In determin¬ 
ing whether the interpretation of a statute so long 
followed should be upset, the Supreme Court in the 
ease of V. S. v. Johnston, 124 U. S. 236, 253, had 
this to sav: 

The' eonteniporaneous construction of a stat¬ 
ute l)v those charged with its execution, es- 
• * 

])ecially when it has long prevailed, is 
entitled to groat weight, and should not be 
disregarded or overturned except for cogent 
reasons, and unless it be clear that such 
construction is erroneous. 


None of the cases which appellants cite in sup¬ 
port of their contention decided a question similar 
to the one at bar. The language of the courts in 


these cases is mere did mu so far as the proposition 
under consideration here is concerned. 

In the case of O’Vonof/hue v. U. S 289 U. S. 516, 
551, the sole question lie fore the court was whether 
under the Constitution the salaries of judges in the 
District Supreme Court and the Court of Appeals 
for the District of Columbia could be reduced dur¬ 


ing their tenure of office. In holding that their 
salaries could not be reduced the court stated: 


We hold that the Supreme Court and the 
Court of Appeals of the District of Colum¬ 
bia are constitutional courts of the United 
States, ordained and established under 
Article III of the Constitution; that the 
judges of these courts hold their offices dur¬ 
ing good behavior, and that their compel)- 


sation cannot, under the Constitution, be 
diminished during their continuance in office. 

In the case of American Security and Trukt Com - 
pany v. Rudolph , 38 App. D. C. 32, the sole question 
was whether the special act for extension of streets 
and provisions of the Civil Code for the District 
of Columbia were laws of the United States. ; There 
was no question raised in that case concerning the 
applicability of a general federal statute to the 
District of Columbia. 

In Mt. Vernon Ry. Co . v. Downey, 236 U. S. 196, 
the court merely held that a special act for the Dis¬ 
trict of Columbia had no extraterritorial force and 
could not be applied to a situation beyond the bor¬ 
ders of the District of Columbia. 

. tv V. 6 2—App. - D. - "C * . 1 176, eit ed-jy" 

appellants, the Federal Indigent Prisoner Ad^was 
held locaHjf inapplicable because of the frfet that 
a special action* the District of Columbia, namely, 
Section 44 of tluSDistrict of Colmbbia Code, pro¬ 
vided that the PolicNUourt, m^all cases where the 
court could impose a fiiKS^md commit the defend- 
ent in default of pavj*feiiryrf such fine for such 
time as it deemed right and proper. Obviously, a 
situation ver\ydmerent from thaKiii the instant 
cases was absented to the court. T^ere was a 
direct a&fmict between the general federai^statute 
andrine local act regarding the disposition t)£in- 


situation verv 


cases was 
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the court properly hold the general law inappli 
cabl e . 

Summarizing tliis portion of appellee’s argu¬ 
ment, Section (511 ct scq. of Title 18, U. S. C., is 
a general and permanent law of the United States, 
not locally inapplicable to the District of Columbia 
and not inconsistent or in conflict with any act ap¬ 
plicable solely to the District of Columbia. Sec¬ 
tion 611 of Title 18, U. S. C., provides a concur¬ 
rent and cumulative remedv with Section 911 of 
the District of Columbia Code and gives the U. S. 

Commissioner authoritv to issue search warrants 

* 

in this District for property used as a means of 
committing felonies condemned by the District of 
Columbia Code. 

II 


Search warrants may validly issue more than ten days 
after facts constituting probable cause 

Appellants contend that the search warrants in 
these cases were issued without probable cause in¬ 
asmuch as the facts stated in the affidavits in sup¬ 
port of those warrants took place in the one case 
nineteen days (No. 7081) and in the other case 
eleven days (Xo. 7085) before the warrants were 
issued, and that, because of this lapse of time, it 
must be held that the facts no longer existed to 
support a finding of probable cause at the time of 
the issuance of the warrants. 

In support of this view appellants cite the case 
of Sfjro v. United States, 287 U. S. 206, and state 
that that case “decided this question very plainly." 



In that case application was made to a United 
Stat(*s Commissioner for a search warrant under 
the Espionage Act, 18 U. S. C. 611, 40 Stat. 228, as 
autliorized bv the National Prohibition Act, 27 
U. S. C. 30, 41 Stat. 305. On July 6,1920, the Com¬ 
missioner issued a search warrant based upon an 
affidavit stating facts which occurred on June 29. 
On July 27, the search warrant not having been 
executed, it was returned to the Commissioner and, 
without taking any further proof and without re¬ 
quiring any further affidavit, the Commissioner 
changed the date of the search warrant from July 0 
to July 27 and thus reissued it; and under color of 
this warrant the search in question was made! The 
Court quoted United States Code, Title 18, Sec. 621, 
40 Stat. 228: 

Sec. 11. A search warrant must be exe¬ 
cuted and returned to the judge or ■ com¬ 
missioner who issued it within ten days 
after its date; after the expiration of this 
time the warrant, unless executed, is void. 

The Court did not pass upon the question in 
issue in the present case—tlie continuing existence 
of facts setting up probable cause—but decided the 
case on the narrower ground under 18 U. S. C. 621, 
quoted above, and held that, under the statute, the 
search warrant became void and could not be re¬ 
vived after tin 1 expiration of ten days from its is¬ 
suance, since it had not been executed within that 
time. In so holding the court said at page 210: 

While the statute does not fix the time 
within which proof of probable cause must 
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be taken by the judge or commissioner, it is 

manifest that the proof must be of facts so 

closelv related to the time of the issue of 
%> 

the warrant as to justify a finding of prob¬ 
able cause at that time. Whether the j>roof 
meets this test must he detenu inert h/f the 
circinustanccs of curl/ case . It is in the light 
of the requirement that probable cause must 
properly appear when the warrant issues 
that we must read the provision which in ex¬ 
plicit terms makes a warrant void unless 

executed within ten (lavs after its date. 

% 

That period marks the permitted duration 
of the proceeding in which the warrant is 
issued. [Italics supplied.] 

Appellants rely particularly upon the separate 
opinion of Mr. Justice McReynolds, in which he 
concurs in tin* result reached by the majority, but 
reasons that the search warrant is void as a matter 
of law because the facts sworn to in the support¬ 
ing affidavit took place more than ten days prior 
to the issuance of the search warrant. Mr. Justice 
McReynolds states his reasons thus (p. 216): 

Considering the whole statute, and es¬ 
pecially the evident purpose of Congress to 
protect against unnecessary delays and un¬ 
certainties, I think no search warrant should 
issue upon an affidavit more than ten days 
old. After attaining that age statements 

w Cc 

therein cannot properly indicate presently 
existing conditions. In practice the con¬ 
trary view would permit results which the 
prescribed ten days’ limitation was intended 
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to prevent. The disclosed unlawful situa¬ 
tion is not presumed to continue more than 
ten days after a warrant issues and it seems 

entirely reasonable to conclude that; Con- 
* 

gress did not intend to sanction a less rigid 
limitation upon the supporting* affidavit. 

This proposition advocated by Mr. Justice Mc- 
Reynolds is diction in the Sijro case, is unsupported 
by any case in the Supreme Court or any federal 
court and is clearlv contrary to the general rule 
enunciated by the majority—that proof of the con¬ 
tinued existence of the probable cause stated in 
the supporting affidavit “must be determined by 
the circumstances of each case." 


The general rule is well stated in United Stall* 


v. McKif/f, 2 F. (2d) 257 (1). C. New, 1924), where 
the Court upheld a search warrant based upon an 
affidavit showing a sale of liquor twelve days prior 


to its issuance. There the court said at p. 259: 

The absence of such a limitation [refer¬ 
ring to the necessity for execution of the 
warrant within ten days of its issuance] as 
to the la.pse of time between the purchase of 
liquor and the making of an affidavit indi¬ 
cates that in the opinion of the Congress 
this was a matter which should be left to the 
discretion of the judge or commissioner* who 
determines whether there is or is not prob¬ 
able cause. There can be no hard and fast 
rule fixed bv courts to fit every such situa- 
tion, under all circumstances. Each< case 
must depend upon its own facts. 
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In the following: cases the courts upheld search 
warrants 1 based upon affidavits setting* forth facts 
which occurred a number of days prior to the issu¬ 
ance of the warrant: 

Hair leer v. Quick, 1 F. (2d) 77 (C. C. A. 
3rd, 1924), cert, den., 206 U. 8. (>2l; 21 days; 

Murb/j v. r. 2 F. (2d) 50 (C. C. A. 1st, 
1924): 4 days; 

T. N. v. McKay, 2 F. (2d) 257 (1). C. Xev., 
1924); 12 days; 

V. S. v. Callahan, 17 F. (2d) 937 (I). C. 
Pa., 1927) ; 13 days; 

V. S. v. Fitzmauricc, 45 F. (2d) 133 (C. 
C. A. 2nd, 1930): 19 days; 

llcffcnnan v. l\ S., 50 F. (2d) 554 (C. C. 
A. 3rd, 1931): 21 days; 

r. S. V. Licbrich] 55 F. (2d) 341 (I). C. 
Pa., 1932): 14 days; 

People v. Shields, 309 Ill. 142, held affi¬ 
davit need not state date on which liquor was 
purchased; 

People v. Ilolton , 320 Ill. 481, 1927; 10 
days; 

State v. Best, Essex County, X. J., 150 Atl. 
44, 1930; 13 days; 

State v. Cooper, Essex County, X. J., 154 
Atl. 423, 1931; 25 davs. 


Although not cited by appellants, some cast's hold 
that the facts set out in the supporting* affidavit were 
too remote in time to support a finding of probable 
cause at the time of the issuance of the warrant. 

T. S. v. Dziadus, 289 Fed. 837 (I). C. W. 

Ya., 1923) ; 3 months, still in dwelling; 
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Riipinski v. F. S., 4 F. (2d) 17 (C. C. A. 
6th, 1925); 63 days; 

Siden v. U. s', 9 F. (2d) 241 (C. C. A. 
8th, 1925); 12 days, 3 drinks of liquor pur¬ 
chased in clothing* store: 

Dandrea v. U. S 7 F. (2d) 861 (C. C. A. 
8th. 1925): 42 days, 1 drink liquor pur¬ 
chased in confectionery store: 

4 - 

People v. Chippeiva Circuit Judfjc, 226 
Mich. 326 (1924); 66 days, one pint liquor 
purchased in dwelling: 

People v. Muxltlock, 226 Mich. 600 (1924), 
20 days, 1 drink liquor purchased in; soft 
drink parlor and hotel; 

State v. Gardner, 74 Mont. 377 (1925); 
25 days, liquor purchased in dwelling; 

State v. Jaefjcr, 196 Wis. 99 (1928); 30 
days, possession of illicit privately made liq¬ 
uor and materials and implements for its 
manufacture in dwelling. 


it will be noted that in only one of these cases 

4 

(Side)/ v. United States) was the time between the 
facts set up in the affidavit and the time of the issu¬ 
ance of the warrant less than 19 davs. In that case 

4/ 

only 12 days had (lapsed, but the court said 
(]>.' 243) : 


Xor did the isolated fact that Mr. Miller 
bought three drinks of moonshine whisky 
from the defendant at the clothing store on 
November 19, 1922, establish probable cause 
to believe that on December 1, 1922, the de¬ 
fendant was unlawfully in possession of in¬ 
toxicating liquor at that place, and his affi¬ 
davit states no other facts tending to estab- 
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lisli sucli probable cause. If the affidavits 
on which the search warrant was based had 
disclosed the fact that this clothing store 
was a place where substantial quantities of 
intoxicating liquors apparently for salt* were 
kept, or a place where a saloon or place of 
sale of intoxicants had been or was main¬ 
tained, and where several sales had been 
made bv the defendant, the commissioner’s 
findings of probable cause miuht possibly 
have been sustained. But the facts disclosed 
by tin* affidavits on which this search war¬ 
rant rests are altogether too scant and in¬ 
consequential to warrant the leaal conclu¬ 
sion of probable' cause. 

Aid in the* other case*s cited above* in which 
searedi warrants were* he*lel invalid, not onlv was 
the* time which liael e lapsed much ure*ate*r than in 
the* cases at bar, but also, in all but the* Dziadus case 


and the Jattji r case*, the* illegal acts set out in the* 
affielavit conce*rned isolate*el transactions in pre*m- 
ise*s de*siuneel, suitable*, and used fe>r other legiti¬ 
mate ])iirpos(*s, and were transactions for which no 
unusual e*quipme*nt was ne*ce*ssary. Tlu* ve*rv na¬ 
ture* of the* illegal transactions sworn to (isolated 
sales of el rinks of liquor) and the* place*s in whie-li 
the*y took ]>lace (dwelling; houses or legitimate 
placets of business) distinguish the search warrants 
in those* case*s from the* se*arcli warrants in the* in¬ 


stant cases where* the* affieiavits se*t out that uamine; 


tables anel devices were se*t up and kept aid that 
the* premise's we*re maintained to induce and per¬ 
mit persons to place be*ts and play upon the* sram- 
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ing tables, and in particular tlie placing of bets on 
horse races. The operation in a business district 
of such an establishment, with its various gambling 
paraphernalia, telephones, radios, and other neces¬ 
sary equipment, at once suggests a permanency and 
a scheme of continued operation wholly lacking in 
the cases cited above. 


Under the S/jro case, supra, and the federal and 
state cases cited herein, it seems clear that the prob¬ 
able cause set forth in the supporting affidavits in 
the instant cases continued and existed at the time 
of the issuance of the search warrants although 11 
days had elapsed in the one case (Xo. 7085) and 
19 days in the other (Xo. 7081). 


Ill 


These search warrants were issued for probable cause 
shown in the affidavit that a felony was being 
committed 


Appellants contend that the search warrants 

■ 

were illegally issued in that the supporting; affi¬ 
davits do not set out sufficient facts to justify a 
finding of probable cause that a felon// was being 
committed in the premises. A reading of the affi¬ 
davit of Officer Green in case Xo. 7081 (which is 
the same in material parts as the affidavit in case 
Xo. 7085) shows that this contention is not well 
taken: 


United States of America. 

District of Columbia, .s*.s; 
Before me, Needham C. Turnage, a 
United States Commissioner for the Dis- 
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trict of Columbia, personally appeared Cal¬ 
vin M. Green, M. P., who, after being by 
me duly sworn and examined orally, deposes 
and says that he is positive that there is set 
up and kept a gaming table in the herein¬ 
after described premises, said table being 
devised and designed for the purpose of 
playing games of chance for money and 
property, and that the said occupant thereof 
does permit persons to bet and play at or 
upon such gaming table or gaming devices 
as are therein contained, as are more par¬ 


ticularly hereinafter set forth, against the 
keeper of said gaming house and contrary to 
Section 365 of the (’ode of Law in and for 
the District of Columbia. 

That on, to wit, February 19th, 19:17. at 
about 2:15 o'clock p. m., 1 entered premises 


described as 1230 14th Street, X. W., Wash¬ 
ington, 1). C., first and second doors, occu¬ 
pied by John Doe, white, name unknown, 
called Murrav, about (>' tall, 210 lbs., florid 
complexion, 40 yrs. old, and while in said 
premises placed the following bet on horse 
race with the said John Doe: $2.00 to win 
on Xight Kaven in the second race at Hia¬ 
leah Park, which horse lost. 

[seal] (Sgd) Calvin M. Green, 
Subscribed and sworn to before me this 
10th dav of March 1937. 


(Sgd) Xeei>ham C. Turnage, 
United States Commissioner District of 

Columbia. 


It is difficult to understand how the affiant could 
more clearlv have stated that a gaming table was 

* V. ■ V 


‘>7 

Oi 


sot ii]) in the premises “contrary to Section 865 of 
the Code of Law in and for the District of Colum¬ 
bia." He “deposes and says that lie is positive 
that there is set up and kept a gaming table" and 
then goes on to state exactlv what he did in the 
premises that makes him “positive" that a gain¬ 
ing table was set up and kept—that is, he made a 
bet on a horse race. Xo contention is made by ap¬ 
pellants that setting up an establishment for the 
taking of horse-race bets is not a violation of Sec¬ 
tion 865. Appellants do contend, however, that 

<>nlv one bet was stated to have been made bv affiant 
• * 

and that this single isolated bet shows onlv a vio- 

% 

lation of Section 869 of the District Code, viz,, ac¬ 
cepting a bet. It is true that affiant does not state 
that he personally made any more than the one 
bet, but he does state that there was “set up and 
kept a gaming table" and that the occupant “does 
permit }n rs(>its to bet and play at or upon such 
gaming table/' ; 

Clear!v, the affiant states facts describing a vio- 
lation of Section 865, and there can lie no doubt 
that these search warrants were issued for prob¬ 
able cause shown in the affidavits that a felony 
was being committed. 

IV 

These search warrants describe the property to be 
seized thereunder with sufficient particularity 

Appellants complain that the search warrants 
fail to describe with sufficient particularity the 
property to be seized thereunder. 



Appellants' motion was "ranted by this Court 
to dispense with the printing of* the documentary 
exhibits in the record and for the use of the original 

V 

exhibits at the argument of these cases. We be¬ 
lieve that it will therefore be helpful to the Court 
to describe the articles brief!w All the evidence 
objected to, the admission of which forms the basis 
of this appeal, was physical evidence introduced 
under the exhibit numbers given below. 


Case No. 7081, involving premises 


1200 Fourteenth 


Street: 


Xo.fi. Five largo paper shoots about b' by -4' with nanios of 
tracks and horses printed thereon. 

No. 1L. one machine designated as a “blackjack machine’*. 

No. 1.”. liadio and telephone connected together with wires. 

No. 14. Sixteen small numbered paper slips with bets on horses 
written thereon. 

No. l.“>. Two small sheets of paper with names of tracks and 
horses printed thereon. 

No. Id. Additional large paper sheets b' by 4' with names of 
tracks and horses printed thereon. 

No. IT i;i to 1). Twelve paper documents consisting of one tele¬ 
gram. and various pamphlets or newspapers containing in¬ 
formation about race-horses and races. 

No. is. One small number-stamping machine. 

No.-If. Occupancy permit for premises 1L30 Fourteenth Street 
with the name “Jack Nichols” 1 typed thereon as occupant. 

No. 11>. Hill or receipt. 

No. -0. Kent receipt for lL3n Fourteenth Street. 

No.-l. Kent receipt for 1LL0 Fourteenth Street. 

No. L”. Duplicate delivery slip. 

No.-4. Kill or receipt. 

No. LT>. Hill or receipt. 

No. Lb. Hill or receipt. 

No. Lb. Ticket for delivery of lumber at IL.’iO Fourteenth Street. 
(Exhibits lb. LO. LI. L.”. L4. L">. Lb. and LO were all taken 
from appellant Uodfroy’s vest pocket, and some were made out 
in the name of “Jack Nichols.") 

No. LT. Heavy door taken from second lloor of IL.'iO Fourteenth 
Street. 

No. LS. Table taken from second lloor of same premises. 


1 See footnote p. 49. 
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No. 31. Small numbered slip with bet on horse “Nancy Mae” 
written thereon by Officer Green. 

No. 32. Small numbered slip with bet on horse “Ruby Peto” 
written thereon by Officer Green. 

Case No. 7085, involving premises 922 and 924 
Ninth Street: Taken from basement room of prem¬ 
ises 924 Ninth Street: 

No. 14. Rarred door with peephole (from entrance to basement 
room). 

No. 1.1. Door from back of bettinir booth. 

No. IT. Radio set. 

No. IS. Two telephone headsets. 


Taken from first floor of premises 922 Ninth Street: 

No. 2. Small betting slip with bet on horse “Wee Golleen” writ¬ 
ten thereon by Officer Rradford. 

No. PI. One newspaper “Daily Racing Form" containing informa¬ 
tion regarding horses and horse racing. 

No. 12. One package of small betting slips with bets on horses 
written thereon. 

No. 13. No. 13-A. Two baskets of small paper siips similar to 
Exhibits 2 and 12. 

No. 1(5. One ‘Telecast* radio set designed solely for amplification 
of information received over telephone wire, mostly racing 


news. 

No. 20. Several small newspapers “Scratch Sheet** containing 
information regarding horses and horse races. 

No. 21. Three newspapers “Daily Racing Form” containing in¬ 
formation regarding horses and horse races. 


Although other property was seized, including 
playing* cards, a hammer, a screwdriver, and a pen¬ 
cil sharpener and some pencils and crayons, it does 
not appear from the transcript of testimony that 
it was put in evidence. 

The descriptive words in the warrants are as 
follows: “You are lierebv commanded * '* * 

to seize and take into your possession all gaining* 
tables, gambling devices adapted, devised, and de¬ 
signed for the purpose of playing ‘Black Jack’ or 
any game of chance * * *, together with all 
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race horse slips, blackboards, and all gambling: 
paraphernalia for use in violation of Section 865 
of the Code of Law in and for the District of Co¬ 
lumbia, that is to say, being used as a means of 
committing a felony.*' 

The most incriminating evidence introduced at 

the trial was the betting slips including those made 

out bv Officers Green and Bradford on the dav of 
% % 

the raids. These are certainly adequately described 
by the words “all race horse slips." 

As to the other property seized, radios, tele¬ 
phones, headphone sets, newspapers and periodi¬ 
cals devoted to horse racing information, blank 
pads, pencils, et cetera, there can be no question 

but tiiat tliev actuallv were being used as a means 
* * ^ 

of committing the felony of keeping and setting up 
a gaming table. It is obvious that in such gam¬ 
bling establishments as these extensive equipment 

is necessarv in order to conduct the business and 
% 

for the convenience of the patrons. The- kind and 
quantity of these appurtenances may vary some¬ 
what with the size and tone of the establishment, 
and perhaps no particular article seized can be said 
to be absolutely essential in the operation of the 
gaming place* except a telephone or a radio. .Per¬ 
haps each is susceptible of innocent use. But if 
the racing-information newspapers are there to en¬ 
able the patron to select the horse he will bet on; 
if the telephone is used to receive direct from the 
various race tracks last minute information as to 



41 


odds, jockeys, and the like; if the radio amplifies 

the information thus received by telephone and 

also gives a description of each race as it is ; run; 

if the pads and pencils are supplied the patron to 

write his bet, can it then be said that these tilings, 

innocent in themselves though tliev mav be, are 

not used as the moans bv which the felonies con- 

• 

demned are being committed l There is no ques¬ 
tion but that the property seized here was being 
so used by appellants in committing the crimes of 
which tliev were convicted and that all of it was 
“gambling paraphernalia for use in violation of 
Section 8(>5 of the Code,’’ as described in the:war¬ 
rant. 


A broad and general description has been per¬ 
mitted in many cases where the property to be 
seized is the means or instrumentality whereby a 
crime is being committed. 

In In re Rosenivasaer Bros., 254 Fed. 171, 175 


(D. C. New York), the court said: 

i 

But it cannot be held that an affidavit for 
the purpose of showing probable cause must 
set forth the entire details for exactly pass¬ 
ing upon the materiality of every document 
which the search warrant might properly 
produce. * * * It cannot be held that 

no discretion in searching * * * for 

objects which may ultimately prove imma¬ 
terial can be allowed, and that the affidavits 
must cover every such possibility. The 
language of the statute providing for the 
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return of articles of this category indicates 
the propel* limitations which the court found 
were exceeded in the Veeder case. 

In Elrod v. J/o.s%v, 278 Fed. 123 (C. C. A. 4th), 
at page 129, tin* court said: 

Intoxicating liquors are made in so many 
forms * * * that if the same particu¬ 

larity of descriptive identification were re¬ 
quired as in the case of stolen goods, profes¬ 
sional criminals who engage in the traffic 
would have practical immunity. 

A case analogous to the instant cases is that of 
United Staffs v. Ilertd Athletic d* Social Club, 25 
F. (2d) 872 (1). C. New York). Certain books and 
papers seized were ordered returned, but as to other 
property seized the court said: 

While the search warrant did not specifi¬ 
cally direct the seizure of furnishings, hang- 
• * * 

ing, and fittings at the premises searched, the 
language in the warrant, “certain other per¬ 
sonal property, such as a bar and furniture, v 
is sufficiently broad to cover furnishings, 
hanging, and fittings. 

The Supreme Court in the case of Steele v. 
Unitfd Staffs, 267 U. S. 498, upheld the validity 
of a seizure of cases of whiskey, bags of whiskey, 
bottles of whiskey, barrels of whiskey, a can of al- 
cohol, cases of gin, and a corking machine, under 
a search warrant describing the property to be 

seized only as “cases of whiskey." 

• • 

The Supreme Court of Illinois in the case of 
Frost v. People, 193 Ill. 635, 86 A. S. R. 352 and 
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note, said that a warrant commanding the seizure 
of “gambling implements and apparatus used, kept, 
and provided to be used in unlawful gambling” 
was sufficiently definite in its description of the 
property to be seized. 

The tendency of the law to permit a more gen¬ 
eral description of the property to be seized as the 
uses for search warrants multiplied is discussed 
verv fullv bv Judge Brewster in the case of United 
States v. Kaplan, lb F. (2d) 802 (D. C. Mass.). 

Other cases holding to the same effect are: 
Vinto Products Co. v. Goddard, 43 F. (2d) 399 
(D. C. Minn.) ; Rose v. United States, 45 F. (2d) 
459 (C. C. A. 8th) ; United States v. Edwards , 296 
Fed. 512 (L). C. Mich.); Quandt Breiving Company 
v. United States, 47 F. (2d) 199 (C.C. A. 2d). But 
see United States v. Smith, 23 F. (2d) 929 (D. C. 
R. I.); United States v. Quanaity of Extracts, 54 F. 
(2d) 643 (D. C. Fla.); and Venderw United States, 
252 Fed. 414 (C. C. A. 7th), cert, denied 246 U. S. 
675. 

However, assuming, as we must, that the war¬ 
rants were validly issued and were sufficiently par¬ 
ticular in their descriptive terms to justify the seiz¬ 
ure of the betting slips, the officers then were legally 
in the premises. They then could, and did, testify 
as to what they saw in these gambling establish¬ 
ments at the time of the raids. That testimonv in- 

t 

eluded a full description of the other property 
seized, and even if that property was not described 
in the warrant with as much particularity as might 
have been, its introduction in evidence was merely 
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cumulative and corroborative of the officers’ testi¬ 
mony oil that point. We therefore believe that the 
introduction in evidence of these articles was not 
prejudicial even as to any appellant who might 
have a sufficient interest therein to be entitled to 
complain of such introduction. 


V 

These search warrants were properly executed by the 

United States Marshal 


Appellants* final contention is that in each case 
the search warrants were not properly executed 
because the Deputy United States Marshal who 

served and executed the warrant was assisted bv 

• 

officers of the Metropolitan Police Department. 


The record shows that in each case the search war¬ 


rant was in the possession of and was served by a 
Deputy United States Marshal (Case Xo. 7081, 
R. 18; Xo. 7085, R. 20) who was acting under 
orders received from his superiors in the United 
States Marshal's office (Case Xo. 7081, R. 20. 21). 
The record further shows that on the occasion of 


the execution of the search warrant in each case 
the Deputy Marshal was accompanied and assisted 
by several police officers. 

In Leonard v. l\ S., 0 F. (2d) 353, 355 (C. C. A. 
1st, 1925), the court held: 

But if the warrants were not invalidated 
bv inclusion in their direction of a class of 
persons as officers, not known to the law to 
be such, they were not executed by the pro- 
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hibition officer to whom they were directed, 
but by a stranger, one not named in the di¬ 
rection. Neither were thev executed in the 
presence of the officer named. This is shown 
bv the returns on the warrants and bv the 
evidence introduced at the trial of the cases. 
Section 7, title 11, of the Espionage Act, di¬ 
rects that “a search warrant may in all 
cases be served bv any of the officers men- 
tinned in its direction, but by no other per¬ 
son, except in aid of the officer on his requir¬ 
ing it, he being present and acting in its 
execution/' Comp. St. 1918, Comp. St, Ann. 
Sup]). 1919. Sec. 104961/j.g- For this reason 
we think the searches and seizures were il¬ 
legal and that the evidence obtained thereby 
was incompetent and should have been ex¬ 
cluded. 

To the same effect is Perry v. U. S., 14 F. (2d) 
88 (C. C. A. 9th, 1926); and U. S. v. Smith, 16 F. 
(2d) 788 (D. C. Fla., 1927). 

But the instant cases are distinguishable from 
those cited because we have here directions in the 
warrants to the United States Marshal and his dep¬ 
uties, or any or either of them, and we have the 
warrants actually served and executed by a Deputy 
United States Marshal. This was not done in the 
cases cited above. Nor can it invalidate the search 
and the seizure that the Deputy Marshal was aided 
and assisted in the execution of the said warrant by 
several police officers. Sec. 7 of the Espionage Act, 
18 U. S. C. 617, quoted in the Leonard case, supra, 
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clearly does not forbid the Deputy Marshal from 
availing himself of the assistance of others not 
Deputy Marshals. Nor have any cases been found 
that so hold. Indeed, if he is present, he may dele¬ 
gate the service of the warrant to another (Espio¬ 
nage Act, Sec. 7, supra). 

It is submitted that the search warrants in the 


instant cases were validlv executed bv a Deputy 
United States Marshal and that the property de¬ 


scribed in the search warrants was properly seized. 


VI 


Appellants have no right to question the validity of 
the search and seizure without claiming a proprietary 
interest in the premises searched or the property 
seized 


The basis of these appeals is that the introduc¬ 
tion in evidence of the property seized under the 
search warrants violated the rights secured to ap¬ 
pellants under the Fourth and Fifth Amendments. 
In view of this contention, it is important to con¬ 
sider whether any of the appellants can claim that 
his rights have been invaded bv the issuance and 
execution of these search warrants and the intro¬ 


duction in evidence of property seized thereunder. 

The rights guaranteed to these appellants under 

the Fourth Amendment were that they be “secure 

* 


in their persons, houses, papers, and effects against 


unreasonable searches and seizures. 


well 


settled that the rights secured bv the Fourth 
Amendment are personal rights and cannot be 



claimed on behalf of another. The guaranties of 

! 

the Fourth and Fifth Amendments may not be 
availed of to protect one who claims no ownership 
of or proprietary interest in the premises searched 
or the property seized. The courts have often 
defined the rights thus secured. 

Passing all questions as to the legality of 
the search and seizure, we agree in the view 
of the court below. An objection of this 
nature, it is well settled, is available only to 
the person whose premises have been un- 
lawfullv searched and whose documents 
have been unlawfully seized. Mac Daniel v. 
United States, 294 Fed. 769, 771. cert, denied 
264 U. S. 593. 

The guaranties of the Fourth and Fifth 
Amendments, as we have seen, were intended 
for the benefit of the person whose rights 
have been transgressed, but this rifjht is per¬ 
sonal, and map not be availed of to protect 
one who claims no ownership in or rifjht 
of possession of the poods seized. [Italics 
supplied.] Shore v. United States, 60 App. 
D. C. 137, cert, den., 283 U. S. 865. There 
could be no violation of his (defendant’s) 
constitutional rights, unless he had some 
proprietary interest in the property seized, 
and the premises searched. Brown v. 
United States, 61 F. (2d) 363, 364 (C. C. A. 
8th). i 

But the physical custody of incriminating 
documents does not of itself protect the cus¬ 
todian against their compulsory production. 
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The question still remains with respect to 
the nature of the documents and the capacity 
in which they are held. Wilson v. United 
$(s/fes, 221 IT. 8. 361. 380. 

Immunity from unreasonable search guar- 
anteed by the Fourth Amendment is a per- 
sonal right. The legality of the search of 
premises can be raised only by the owner, 
lessee, or lawful occupant of the premises 
searched : that is, by the person whose rights 
have been invaded. Coon v. United States, 
36 F. (2d) 164. 165. (C. C. A. 10th). 

* * * the only ones who can object to 

the use of evidence illegally procured are 
those whose pro pert if rights therein have 
been invaded. Cran ns v. Unitsd States , 62 
F. (2d) 261. 266. cert, denied. 289 U. 8. 72,3. 

In case Xo. 7081 the motion to suppress (R. 7), 
which incidentally does not ask for the return of 
the property, fails to claim on behalf of anyone 
any ownership of or interest in the premises or 
property. The onlij allegation therein is a conclu¬ 
sion that “said warrant was * * * executed 

in violation of these defendants* constitutional 
rights.'* 

As to the defendant Nuckols, we find these evi¬ 
dences of proprietary interest. Nuckols owned the 
blackjack machine (Exhibit 12), or was the agent 
for one Herbert, who owned it (R. 35). On one 
occasion while in the gambling room upstairs he 
told Murray and Costello to have the telephone 
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company repair the telephone, which was out of 
order (R. 16). 

There is no evidence whatever in the record, 
either from Morganstein himself or from testimony 
adduced at the trial, that Morganstein had' any 
ownership or proprietary interest in the premises 
searched or the property seized. 

The appellant Murray testified out of the pres¬ 
ence of the jury (R. 32) that “ho was connected 
with 1230 Fourteenth Street because ho owned the 
premises; that he did not mean lie owned the build¬ 
ing wdiere the gambling place was set up, hut that 
he was in charge of it for the reason that he used 

i 

money to open up the gambling place there. That 
there was a radio and a loud speaker there and a 
cage and a counter and chairs which were all his 
property and that everything in there was his.” 
Witness (R. 33) “didn't pay the rent but Jack 
Nichols 1 always paid it. Every time he gave Nich¬ 
ols money to pay the rent he got a receipt or he 
supposed lie did. He gave Nichols seventy-five dol¬ 
lars to pay the rent with each month. He didn’t 
know from whom he was renting and he never 
looked at any receipts if Jack Nichols brought any 
back. He didn’t know when 4 Jack Nichols bought 
the lumber or when it was bought. He never had 
any other gambling place and this was the first 
time he had. been in the gambling business/’ 


1 "Jack Nichols** has never been apprehended, if. indeed, 
he ever existed. 
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* * * h a( ] o-iven Jack Nichols fortv dollars 

to get the lumber and he didn’t know where the 
lumber came from.’’ He also testified that he had 
the downstairs radio store too and that he used 
slips in the gambling place (R. 35) : that he (Mur¬ 
ray) never employed anyone there but did all the 
work himself (R. 35): that Adams had no interest 
in the place at all and that if Adams told the 
Marshal it was his place he didn't tell the truth 
(R. 34). 

As to Costello, the record discloses no ownership 
or proprietary interest in the premises or property 
by him. When Inspector Holmes entered the 
premises at the time of the raid, and found Costello 
in the radio store downstairs, he asked Costello for 
tlie key to the door in the back leading to the gam¬ 
bling room upstairs and Costello said he had no 
such key (R. 18). 

Appellant Adams told Inspector Holmes at the 
time of the* raid that he was in charge of the place, 
and the* search warrant was served on him (R. 18, 
19 & 48) : but Murray testified that Adams was ly¬ 
ing if he said this (R. 34). 

As to appellant Godfrey, the testimony was that 
when Inspector Holmes entered the* radio store 
downstairs, Godfrev said Ik* had no kev to the* gam- 

• « v 

bling room upstairs (R. 18). Exhibits Nos. 19, 20. 
21. 23, 24. 25. 26, and 29. consisting of various bills 
and receipts in the name of “Jack Nichols’’ were 
taken from Godfrey’s vest pocket. 
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The jury apparently believed that Nuckols was 

in control of the premises as evidenced by his acts 

on the occasion when he ordered Murrav and Cos- 

% 

tello to see to having the telephone repaired. Mur¬ 
ray may have been in charge of the place, as he 
testified, but was probably working for Nuckols. 
Morganstein, Costello, Adams, Godfrey, and Pisani 
were employed by either Murray or Nuckols to help 
run the establishment. 


Assuming that Murrav*s testimonv as to his own- 
ership of everything in the premises was true, it 
is conceded that he showed a sufficient interest in 
the premises searched and the property seized to 
raise the question of the legality of the search and 
seizure. But as to every other appellant in case 
No. 7081 there is not the slightest showing in the 
record that anv of them had anv interest whatever 

* v 

in either the premises searched or the property 
seized such as would enable them to complain of a 
violation of their constitutional rights. 

In case No. 7085, there was no testimony by any 
of the appellants in regard to ownership of or in¬ 
terest in the premises or property. There was no 


motion tiled in the case asking for suppression of 
the evidence, the point being raised only at the time 
of the trial. The sole evidence concerning any con¬ 
trol over the premises was that adduced by the 
government to the effect that Floratos rented 
premises 922 Ninth Street N. W. (R. 14); that 
he had obtained a license for the sale of fruit there; 




and that he had made application for telephone and 

electric' 1 iirht service at 922 Ninth Street (R. 19). 

The onlv evidence concerning his interest in the 
♦ 

basement of premises 924 Ninth Street (the gam¬ 
bling room) was that on one occasion he came to 
that room and laid some sacks on a damp spot on 
the floor and ‘‘called the crowd down for making so 
much noise" (R. 16). Floratos has not claimed 
nor has it been shown that he had sufficient pro¬ 
prietary interest in the basement of premises 924 
Ninth Street, which was underneath a barber shop, 
to complain, under the Fourth and Fifth Amend¬ 
ments. of the introduction in evidence of the barred 
entrance door, door of betting booth, radio, and 
telephone headsets (Exhibits Nos. 14, 15, 17. and 
18), which were taken from the basement of 
promises 924 Ninth Street. 

As to every other appellant in case No. 7085, the 
record discloses no evidence whatever of any pro¬ 
prietary interest in the premises searched or the 
property seized. It is submitted that none of the 
appellants in this case can claim that any constitu¬ 
tional right of theirs under the Fourth and Fifth 
Amendments have been violated. 

It may be argued that, inasmuch as the jury 
found them guilty of setting up and keeping a gam¬ 
ing table, bv that verdict the iurv have, in effect, 
found that appellants had sufficient possession and 
control of the premises and property to enable them 
to raise the question here presented. We believe 
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that that argument is fullv answered in Kelletj v. 
United States, 61 F. (2d) 843,848, where the Circuit 
Court for the Eighth Circuit said: 

Counsel suggest that the government is 
blowing hot and cold in urging that Kelley 
did not have sufficient interest in the prop¬ 
erty to invoke the Fourth Amendment, but 
did have sufficient possession to be guilty of 
an offense. We think there is nothing para¬ 
doxical about such situation. * * * One 
could have sufficient custodv and control as 
to warrant conviction of unlawful possession 
of the instrumentalities for the manufacture 
of intoxicating liquors and yet not have a 
sufficient interest therein to entitle him to 
raise the question of unlawful search and 
seizure. i 

It is clear that appellants Morganstein, Costello, 
Adams, and Godfrey, in case No. 7081, and Marino, 
Newyahr, Clements, and Traub, in case No. 7085, 
were merely employees in these gambling establish¬ 
ments, and from the record it does not appear that 
Floratos has anv substantiallv greater interest in 
the premises or property. It is the general rule 
that mere employees do not have sufficient interest 
to complain of violations of their rights under the 
Fourth and Fifth Amendments. 

In Mello v. United States, 66 F. (2d) 135, 
(C. C. A. 3rd), the court said: 

The defendants assign as error the refusal 
of the trial court to suppress the introduction 
of any evidence discovered during the raid. 
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Thev contend that the search and seizure 
were illegal because made without a search 
warrant. We do not deem it necessary to 
determine whether the search and seizure, 
made under tlu* circumstances which existed 
in the instant case, would have boon legal if 
any one shown to be an owner or tenant of 
the promises searched had raised the ques¬ 
tion. It was part of the defendants’ case 
that thev were enmloyees and not owners 
or tenants of the premises entered and 
searched. They, therefore, are not in a po¬ 
sition to avail themselves of the protection 
afforded bv the Fourth Amendment to the 
Constitution. 

Authorities sustaining the government's position 
are numerous. In the Kelley ease, supra, the court 
said (p. 845): 

The most that can be claimed here is that 

Kelley as an employee had a certain physical 

custody and control of the illegal business 

and of the incriminatory evidence. That is 

% 

not sufficient. 

In the case of Whht v. United Staff’s, 52 F. 
(2d) 424, 426 (C. C. A. 8th), the appellant Wida 
and one Taylor were convicted of possessing an 
unregistered still, and the same court said: 

The evidence as to defendant Tavlor makes 

% 

his case somewhat different, but even weaker. 
He was a mere hired hand at this place, and 
he is not within the protection of either the 



Fourth Amendment or the above sections of 
the statutes, since Wida was the owner of the 
home and it is not contended that anv search 
was made of anything belonging to Tavlor. 

And in Brown v. United States, 61 F. (2d); 363, 
364 (C. C. A. 8th): 

Nowhere in tin* motion to suppress is it 
stated that the defendant either owned or 
occupied the premises searched or owned the 
property seized. There could be no viola¬ 
tion of his constitutional rights, unless he 
had some proprietary interest in the prop¬ 
erty seized and the premises searched. 

In the same circuit see also the following cases 
involving the same question: Rosenberg v. United 
States, 15 F. (2d) 179; Graham v. United States, 
15 F. (2d) 740, cert, denied, 274 U. S. 743; Oeeinto 
v. United States, 54 F. (2d) 351. 

In the case of Hag wood v. United States; 268 
Fed. 795. 803, cert, denied. 256 U. S. 689. the Circuit 
Court for the Seventh Circuit said: 

Inasmuch as the documents in question 

were the tools bv means of which the defend- 

* 

ants were committing the felonies, there was 
no immunity in the nature of the property. 
Consider, next, the person whose privacy is 
invaded. If it be granted that the home of 
Burglar Smith, in which ho has concealed 
the stolen goods and the implements of his 
crime, cannot lawfully be searched and the 
property seized, except under a warrant 
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* * * it does not follow that Burglar 

Smith will be heard to complain that the 
Fourth Amendment has been violated bv the 
forcible and unlawful breaking into the 
home of Burglar Jones and the seizure there 
of the stolen property and implements of 
crime of Burglar Smith. 

In the Second Circuit Judge Learned Hand in 
his opinion in the case of Connolly v. Me dalle, 58 
F. (2d) 629. 630, said: 

We assume for argument that the search 
and seizure were unlawful: and that anv 
persons aggrieved might suppress the evi¬ 
dence so acquired. * * * The power to 
suppress the use of evidence unlawfully ob¬ 
tained is a corollary of the power to regain 
it. The prosecution is forbidden to profit 
by a wrong whose remedies are inadequate 
for the injury, unless they include protec¬ 
tion against any use of the property seized 
as a means to conviction. The relief being 
thus remedial, the evidence has never been 
thought incompetent against anvone but the 

• A V » 

victim. * * * Conceivably it might have 
been: it might have been held that the prose¬ 
cution. though not disqualified from taking 
advantage of another’s wrong ( Burdeau v. 
McDowell, 256 U. S. 465) should not profit 

in anv wise bv its own. But that would oh- 
• • 

viously introduce other than remedial con¬ 
siderations; the doctrine would then be like 
that of equity which denies its remedies to 
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one who is not himself scathless. * * * 

So far as we can find, the Supreme Court 
has not passed upon the point, but it has 
been ruled in all Circuit Courts of Appeal 
but the First, and always against defend¬ 
ants whose rights had not been invaded. 

See also the following cases involving the same 
point in the Second Circuit: 

Taisco v. United States, 287 Fed. 69; United 
States v. WexJer, 4 F. (2d) 391, (D. C.); 
Honda v. United States, 10 F. (2d) 916); 
United States v. Nagle, 34 F. (2d) 952 
(D. C.); United States v. Messina, 36 F. 
(2d) 699; In re Dooleg, 48 F. (2d) 121; 
United States v. De Vasto, 52 F. (2d) 26, 
cert, denied 284 U. S. 678; United States v. 
Muscarelle and United States v. Conoscente, 
63 F. (2d) 806 and 811, cert, denied, 290 
U. S. 642. 

In Schwartz v. United States, 294 Fed. 528, 529 
(C. C. A. 5th), three defendants were convicted of 
violations of the National Prohibition Act. Only 
Schwartz appealed. The court did not, in its 
opinion, pass upon the legality of the search, but 
said: 

The admissibility of the evidence against 

4. O 

Schwartz was not affected by the circum- 
stance that it was obtained as a result of a 
violation of Morgan’s right of privacy, ac¬ 
corded by the Fourth Amendment. 




Other eases in tin* Fifth Circuit on the same 
point are: (roldbenj v. United States, 297 Fed. 98: 
Cantrell v. United States, 15 F. (2d) 953. cert, 
denied 273 F. S. 758; and ('off r v. United States, 
37 F. (2d) 577. 

In Rnnns v. United States, 291 Fed. 501. 510-11 

(C. C. A. 6th) cert, denied 263 U. S. 717, involving a 

conspiracy to violate the National Prohibition Act, 

certain evidence was offered and certain testimony 

« 

was given in connection with a search and seizure 


which the trial court finally decided was illegal as 

» * 

to the defendant Gchrum, and the court directed 
the jury to disregard that evidence. The Circuit 
(Y>urt said this: 


Fpon any theory, this evidence was ad¬ 
missible as against all of the defendants ex¬ 
cept Gehrum. * * * So far as appears 

bv this record, no other defendant claims to 
% 


be interested either in the premises searched 
or the property seized. * * * If this 

search warrant was illegal and the search 
and seizure constituted an invasion of John 


Gehrum’s constitutional rights, it certainly 

could not affect the constitutional rights of 

the other defendants, the privacy of whose 

homes was not invaded, nor could they be 

heard to complain that the constitutional 

rights of Gehrum had been forcibly and un- 

lawfully violated. Nor could Gehrum claim 
% 

the benefits of the Fourth and Fifth Amend¬ 
ments on behalf of his codefendants. 
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011101* cases on the same point in the Sixth Circuit 
are: MaeDaniel v. United States, 294 Fed. 769, e. d. 
264 U. S. 593; and Holt v. United States, 42 F. (2d) 
103. 1 

Holding to the same effect are the following 
cases: 

United States v. De Boasi, 32 F. (2d) 902, 
(D. C. Mass.) ; Third Circuit: Gnckenheinter 
Bros. v. United States , 3 F. (2d) 786, cert, 
denied, 268 U. S. 688; United States v. Gass, 
17 F. (2d) 997. (D. C.); Chepo v. United 
States, 46 F. (2d) 70; Mabee v. United States, 
60 F. (2d) 212; Fourth Circuit: Chieeo v. 
United States, 284 Fed. 434; Ninth Circuit: 
United States v. 01 instead, 7 F. (2d) 763, (D. 
C.); Bilodeau v. United States, 14 F. (2d) 
582, cert, denied 273 F. S. 737; Anns!rone/ v. 
United States, 16 F. (2d) 62; Xielsan v. 
United States, 24 F. (2d) 802; Xixon v. 
United States, 36 F. (2d) 316; Tenth Cir¬ 
cuit: MeShann v. United States, 38 F. (2d) 
635: Winsletf v. United States, 43 F. (2d) 
358: Williams v. United States, 66 F. (2d) 
868; Lewis v. United States, 92 F. (2d) 952; 
and Shields v. United States , 58 App. D. C. 
215, cert, denied 278 U. S. 633; Kelelier v. 
United States, 59 App. D. C. 107; Shore v. 
United States, 60 App. D. C. 137, cert, de¬ 
nied 283 U. S. 865. 

CONCLUSION 

From the foregoing it is clear that these search 
warrants were legally issued and executed, and the 
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property seized was properly admitted in evidence 
by the trial court. The judgments of the lower 
court should he affirmed. 

Respectfully submitted. 

David A. Pine, 

United States Attorney, 
William Hitz, Jr., 

Assistant United States Attorney, 

John H. Mitchell, 

Assistant United States Attorney, 
Stephen P. Haycock, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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I 

The Ten-day Requirement. 

The cases cited in the Government’s brief, (pp. 32 
& 33), upon the question of the elapsation of more 
than ton days between the happening of the event 





used as the basis for a search warrant and the is¬ 
suance and execution of the warrant, were all decided 
prior to the Sgro Case, (287 U. S. 206), which is relied 
upon by the defendants. If the same question again 
were presented to those same Courts, in the light of 
the Sgro Case, it is conceived that they might have 
occasion to reverse their former rulings. The con¬ 
flict of opinions in the Circuit Courts in all probability 
caused the Supreme Court of the United States to 
enunciate the rule found in the Sgro case. 

In addition, the language of the brief, at p. 34, is 
nicely applicable to these cases,— 44 the illegal acts set 
out in the affidavit concerned isolated transactions,” 
i. e. a single two-dollar bet in each case, “and were 
transactions for which no unusual equipment was 
necessary.” 

II 

The Insufficiency of the Affidavits herein. 

As is apparent from the record, the warrants and 
affidavits were prepared by policemen not versed 
in the law of search and seizure. The warrants were 
mimeographed, each one like all the others, except 
for the names of the persons to be charged and the 
address, and the single two-dollar bet. Xo attempt 
was made to differentiate, in the affidavits or in the 
warrants, between equipment or paraphernalia in any 
of the fifty-odd places to be searched. The blanket 
form was assumed to be broad enough to cover all 
seizures, of whatever nature. 

The further ingenuousness of the authors of the 
warrants is exhibited in the language of the affidavits, 
which are admitted to be the same in all material 
parts. Xo one who had read the Bjmr.c Ua.sc, (273 
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U. S. 28), would have prepared such affidavits. In 
that case, (p. 29) the Supreme Court said: 

“The information” (affidavit) “upon which 

the search warrant issued states only that af- 

* 

fiant ‘had good reason to believe and does believe 
the defendant has in his possession’ such in¬ 
toxicating liquors, instruments and materials. 
The warrant is clearly bad if tested by the Fourth 
Amendment and the laws of the United States.” 


In the present cases the affidavit reads that the 
affiant “is positive that there is set up and kept a 
gaming table.” 

There is no reasonable distinction between “being 

positive” and “having good reason to believe”. If 

one is insufficient, the other must be. , 

In this connection it need hardly be pointed out that 

the warrants are tested bv the sufficiency of the affi- 

• • 

davits upon which they are based. “A search 
warrant must be as broad as, and no broader, 
than the justifying basis of fact.” (Judge Manton, 
Circuit Court of Appeals, 2d Circuit, in Klrwin v. 
United States, 5 Fed. 2nd 293.) In the affidavits here 
in question, there is no description whatever of the 
property later seized, and no statement of facts from 
which it could honestly be said that anvone entering 
the premises would find more than a bare room. 


See also, U. S. v. Extract etc., 54 Fed. 2d 043. 


The testimony of Officers Green and Bradford shows 
with what particularity they could hare described the 
property to be searched for: that they were not al¬ 
lowed to embody such description in their affidavits is 
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one example of the slipshod methods favored by the 
police. 

III 

The Floratos Warrant. 

On February 11, 1938, Mr. Justice Cox, in United 
State v. Floratos , et al., Criminal No. 59,982 in the 
United States District Court for this District, granted 
a motion to quash the Floratos warrant and to return 
the evidence seized thereunder. That decision was 
after Mr. Justice Adkins, in the present Floratos 
Case (No. 59,957) had held the warrant to be good 
and admitted the evidence over objection. The ground 
of Justice Cox’s ruling was different from the grounds 
urged in this case; but the same objections made here¬ 
in were also made in arguing the motion before justice 
Cox. 

A motion to quash the search warrant issued for 
the premises occupied by Floratos was filed in another 
case pending in the District Supreme Court, in a 
case other than the one that was aetuallv tried. In 
addition to this a motion to controvert the warrant 
was made before the United States Commissioner 
which was never decided. Objection was made to the 
introduction in evidence of the property seized as 
shown by the record, and in the proper manner and 
in accordance with the suggestion of the Trial Judge, 
(pp. 29 & 30 of the Floratos Record.) 

IV 

The Cases in Government’s Brief upon the 
Commissioner’s Power. 

The Oonyer Case, (p. 18 Government’s Brief) (80 
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Fed. 2nd 292) held that the search and seizure provi¬ 
sion of the Espionage Act (Tit. 18, Sec. 611, U. S. C.) 
“covers any felony arising under any federal statute.’’ 

United States v. Keleher , 55 App. D. C. 132 (pp. 19 
& 20, Government’s Brief) did not even discuss the 
question here raised. In that case this Court of Ap¬ 
peals held, that since the affidavit in support of the 
warrant was totally insufficient the warrant was illegal 
and the search bad. The language of the Keleher 
Case with respect to the issuance of search warrants 
upon information, belief or suspicion, on the other 
hand, is directly in point here and to it the attention 
of the Court is respectfully invited. In the same case 
this Court said that, the right to make a search or 
seizure having been challenged by Keleher , it was the 
duty of the proper officials to justify the action taken , 
and to establish that the search and seizure was au¬ 
thorized by a lawful search warrant. The distinc¬ 
tion between the case of Page v. Burnstine , 102 U. S. 
664 (pp. 11 & 12, Government’s Brief) and the numer¬ 
ous cases cited by the appellants on this proposition 
is that the statute construed in the Page-Burnstine 
Case was passed for the obvious purpose of correcting 
what Congress believed to be an unusual situation 
with respect to matters of evidence in all of the Courts 
of the United States. Even if the Page-Burnstine 
Case flatly supported the Government’s position in 
these cases it would not be controlling in view of the 
later decisions of the Supreme Court, particularly 
Mt. Vernon By. Co. v. Downey , 236 U. S. 190, and 
O’Donoghue v. United States. 280 U. S. 516. The 
Page-Burnstine Case involved an act of Congress pro¬ 
viding that in the Courts of* the United States, in “anv 
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actions by or against executors, administrators, or 
guardians, in which judgment may be rendered for 
or against them, neither party shall be allowed to 
testify against the other as to any transaction with, or 
statement by, the testator, intestate, or ward, unless 
called to testify thereto by the opposite party, or 
required to testify thereto by the Court.” Such a 
statute is obviously not akin to the sections here in¬ 
volved. 

The local statutes cited in the appellee’s brief 
to the effect that general Acts of Congress not locally 
inapplicable in the District of Columbia shall remain 
in force in said District, have been held to be nothing 
more than general legislative declarations in affirm¬ 
ance of prior existing decisions upon the subject. 
(Moss v. United States, 23 Apps. D. C. 475.) These 
sections neither add to nor detract from the decisions 
of this Court and do not add to nor detract from either 
class of statutes—the general federal statutes or the 
local laws of the United States applicable only to the 
District of Columbia. 

The Government’s brief would seem to indicate a 
belief that defendant’s counsel are contending that 
the general federal search and seizure provisions do 
not apply in the District of Columbia at all. This 
is certainly not our position. We contend that Sec¬ 
tion Gil, et seq. of Title 18, U. S. C., applies in the 
District in aid of the enforcement of the other pro¬ 
visions of the Federal Penal Code; just as those 
sections apply in other federal districts, and no 
further. The search and seizure provisions of the local 
Code apply in the District of Columbia in aid of the 
enforcement of the local penal statutes. This is the 
reasonable, logical and fair construction of the statutes 
and the decisions and avoids the “confusion that 
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inevitably would have followed a commingling of the 
two Codes.” (Johnson v. United States, 38 Apps. 
D. C. 347.) 

V 


The Interest of the Defendants* 

The question of the defendants ’ lack of interest in 
the property seized by the police in these cases was 
raised for the first time in the Government’s brief. 
It has long been the ruling of this Court that ques¬ 
tions raised for the first time on appeal will not be 
considered. See: 

Tyrrell v. District of Columbia, 243 U. S. 1. 

Street v. Stubblefield, 57 App. I). C. 276. 

Smith v. Low, 57 App. D. C. 167. 

Bailey v. Smith, 57 App. D. C. 369 at p. 371. 

Washington Utilities Co. v. Wadley, 44 App. 
T). C. 176. 

Washington By. & Elec. Co. v. Newman. 41 
App. D. C. 439. 

Pittsburq Constr. Co. v. Gannon, 46 App. 
D. C. 131. * 

Clements v. Muttersbaugh, 27 App. D. C. 165. 

Cooper v. Sillers, 30 App. D. C. 567. 

U. S. ex red Laws r. Davenport, 34 Apps. D. C. 
502 at p. 505. 

Thurston v. McLellan. 34 Apps. D. C. 294. 

Gauss v. Goldenbcrg, 39 App. I). C. 597. 

Knight v. Ilerriman. 37 App. D. C. 236. 

Robinson v. Hillman. 36 Apps. D. C. 241. 

Scott v. Herr ell. 31 App. D. C. 45. 

Lambic Co. v. Bigelow, 34 App. I). C. 49. 

The interest of each defendant must have been estab¬ 
lished bv the evidence to the satisfaction of the Court 
below, although the court ruled the evidence admis- 
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sible on other ground. When the motions for new 
trials were argued and overruled, the court released 
all of the defendants on bond pending appeal over 
objection of the District Attorney, holding that the 
questions of search and seizure herein were substantial 
ones, which the defendants were entitled to raise in 
this court. The lower court did not attempt to dis¬ 
tinguish between one defendant and another on this 
point, but released them all on bond, a step contrary 
to the settled practice of that Court. 

In addition it will be seen that the defendants were 
indicted jointly on charges that they “knowingly, 
unlawfully and feloniously did set up and keep a cer¬ 
tain table for the purpose of gaming-’; and that they, 
jointly, “did set up and keep a certain place for the 
purpose of gaming.” These were the offenses of 
which thev were found guiltv and for which thev were 
sentenced. It would seem to be too late now for 
the learned District Attorney to say that they had 
no interest in the premises and the property when 
both his office and the trial Court seemed satisfied 
that the evidence established such interest. 

These are not cases where a mere motion, prior to 
trial, is heard and decided on affidavit and counter¬ 
affidavit. In these cases all the evidence adduced by 
the prosecution was aimed at proving the defendants 
jointly operated gambling establishments. That 
having been established to the apparent satisfaction 
of counsel, the Court and the Jury and the transcript 
nf record on appeal having been prepared upon this 
theory of the case , this Court is entitled to presume 
that the evidence not included in the record was 
sufficient to establish the interest of each of the 
defendants. 
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See: 


Moons v. United States , 50 App. D. C. 15. 

W edderburn v. Wedderburn, 46 App. D.; C. 149. 

Metzger v. Metzger, 35 App. D. C. 389. 

The prosecution having proved interest, the defend¬ 
ants are entitled to rely upon such proof, and are not 
called upon to supplement, corroborate, or fortify 
it with evidence aliunde . 

Nevertheless, even with the Bills of Exceptions pre¬ 
pared, in accordance with the rules of this Court to 
present only the questions in issue, and omitting evi¬ 
dence not directed to the real questions in the case, 
the Court will find that these records establish tin* 
direct and undeniable interest of Floratos, Murray, 
Godfrey, and Adams, and there is some evidence show¬ 
ing interest in the other defendants. 

Respectfully submitted, 

Harry T. Whelan, 

Wm B. O’Connell, 

Wm. A. Gallagher, 

Attorneys for Appellant. 


